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1. Introduction

2. The Bill was referred to this Committee, by the Business Committee, fal/b‘
Stage 1 scrutiny, with a reporting deadline of 11 October 2024. (19

Terms of reference Q}

3. Toinform its work, the Committee agreed the following té@ of reference:

To consider: O

0(\

N

The general principles of the Bill and the nged*for legislation to deliver
the stated policy intentions; (b.

The Bill's provisions (summarised 1%}/) including whether they are
workable and will deliver the stiéed policy intentions:

Q

. Part 1, Chapter 1 prov@n of social care services to children:

restrictions on pq{@ections 1-13)
‘N

. Part 1, Chaptﬁ:\miscellaneous amendments in relation to social
care servicas, Social care workers and local authority social care
functio@ctions 14-22 and schedule 1)

. Pa@%ealth Care (sections 23-26 and schedule 2)
. @art 3: General (sections 27-30)

y potential barriers to the implementation of the Bill's provisions and
whether the Bill, the accompanying Explanatory Memorandum and the
Regulatory Impact Assessment, takes account of them;

" Designated as the Member in charge of the Bill, under Standing Order 24.4. Previously known as
the ‘Minister for Social Care’, the Minister’s title was changed as part of the First Minister’s
announcement of her new Cabinet on 11 September 2024

12


https://senedd.wales/media/c2cpcwp4/pri-ld16500-e.pdf
https://senedd.wales/media/xiwnjbgf/pri-ld16500-em-e.pdf
https://record.senedd.wales/Plenary/13911#A88241
https://senedd.wales/media/urbjthrg/cr-ld16501-e.pdf
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. The appropriateness of the powers in the Bill for Welsh Ministers to
Mmake subordinate legislation (as set out in Chapter 5 of Part 1 of the
Explanatory Memorandum);

" Whether there are any unintended consequences arising from the Bill;

. The Welsh Government's assessment of the financial impacts of the Bill
as set out in Part 2 of the Explanatory Memorandum; b&

" The Welsh Government's integrated impact assessments (set o\ WPart

2 of the Explanatory Memorandum), including the Children’s Rights
Impact Assessment; and @

" The approach taken by the Welsh Government to the@/elopment of

the policy and legislative proposals reflected in tw, including the
approach to engaging and consulting with sta& ders.

Committee’s approach to scrutiny A

4. The Committee issued an open call for e\@ce on the terms of reference.
This took place between 24 May and 28 JuiN2D24. 39 responses were received.

5. We held oral evidence sessions Wi@he Minister for Children and Social Care
on 6 June and 17 July 2024. In adc@,’vve have exchanged correspondence? with
the Minister on a number of maXers relating to the Bill.

N\

6. We held a series of or %ence sessions with witnesses, including private,
independent and not—fo@roﬁt children’s organisations, organisations
representing young @e, disabled people and carers, representatives of local
government and@wealth boards. We also held two private stakeholder events,
one with disab eople and one with care experienced young people.?

%)

7. The &Qmmittee is grateful to all those who contributed to our work.
Sc of the Bill by other Senedd committees

8. The Finance Committee and Legislation, Justice and Constitution Committee
heard evidence from the Minister on their respective areas of interest. Both have

13


https://business.senedd.wales/mgConsultationDisplay.aspx?id=552&RPID=1053480092&cp=yes
https://business.senedd.wales/mgIssueHistoryHome.aspx?IId=43830
https://business.senedd.wales/mgIssueHistoryHome.aspx?IId=43830#:~:text=The%20Business%20Committee%20has%20remitted%20the
https://business.senedd.wales/mgIssueHistoryHome.aspx?IId=43830
https://business.senedd.wales/mgIssueHistoryHome.aspx?IId=43830
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9. The Children, Young People and Education Committee, which has a
particular interest in the policy area of Part 1 of the Bill, wrote to us with their views
on the Bill based on evidence they have collected over the course of this Sixth
Senedd. We are grateful to them for their work.

14
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2. Policy background: restricting profit

Looked after children by placement

fostering and residential settings in Wales in 2021. Of these, 5,075 (or 70%) were in
foster care and 535 (or 7%) were in residential settings. The remaining 1,655 (o
23%) were in ‘other settings’. Using data from the RIA, the table below shows

percentage of children in care by provider type.

S

. Residential settings Foster C »
Provider type
(2021) (zo{@
F
Private sector 81% OQ 35%
Voluntary sector 6% k'\ 5%
N
Local authority 13% 60%
3 «%
Total 100% ¢ 100%
\b

Source: Health and Social Care (Wales) Bill, Explana@*ﬂemorandum Tables 7.8 and 7.9

1. Asof June 2023, the Welsh GovergReht estimates that 1880 children are
placed by Welsh local authorities in@lependent/ private placements in Wales -

. Placed with indepem@t foster agencies: 1284
" Placed with indepéﬁdent residential providers: 596

More childrenin ca(r\igd increasingly complex needs

o
12. More thar@@child in every hundred children in Wales is now in care.

13. These &wbers have increased significantly: 7,210 children were looked after
by Wel @cal authorities as at 31 March 2023 - an increase of 26% since 2014. The

14. In 2023 there were 116 per 10,000 children in the care of Welsh local
authorities, compared to 71 per 10,000 in the care of local authorities in England.

15. In evidence to the Finance Committee as part of the Welsh Government'’s

complex.

15


https://senedd.wales/media/xiwnjbgf/pri-ld16500-em-e.pdf#page=66
https://senedd.wales/media/xiwnjbgf/pri-ld16500-em-e.pdf#page=66
https://senedd.wales/media/xiwnjbgf/pri-ld16500-em-e.pdf#page=67
https://www.wcpp.org.uk/publication/children-looked-after-in-wales-survey/
https://business.senedd.wales/documents/s142968/WGDB_24-25%2051%20Association%20of%20Directors%20of%20Social%20Services%20ADSS%20and%20Welsh%20Local%20Government%20Associa.pdf#page=3
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Children looked after at 31 March

8,000 -

7165 7,240 7.055 7,210

6,000 - 2745 5610 5,660

4,000

2,000

2014 2015 2016 2017 2018 2019 2020 “2021 2022 2023

N

on four areas: Q
. eliminating profit fr@ﬁe care of children looked after;

. introducing dirégayments for continuing health care;
. extending@a%jatory reporting of children and adults at risk;

. ame ents to regulation of service providers, responsible individuals
ancﬁhe social care workforce. This includes extending the definition of
6 ial care worker to include childcare and play workers.

17 Welsh Government subsequently published a summary of responses in

profit from the care of children looked after'.

16


https://statswales.gov.wales/Catalogue/Health-and-Social-Care/Social-Services/Childrens-Services/Children-Looked-After/childrenlookedafterat31march-by-localauthority-gender-age
https://www.gov.wales/proposed-changes-legislation-social-care-and-continuing-health-care
https://www.gov.wales/proposed-changes-legislation-social-care-and-continuing-health-care
https://www.gov.wales/sites/default/files/consultations/2023-06/summary-of-responses_0.pdf
https://www.gov.wales/sites/default/files/consultations/2023-06/summary-of-responses-list-of-respondents.pdf
https://www.gov.wales/proposed-changes-legislation-social-care-and-continuing-health-care
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Competition and Markets Authority Report

19. The CMA looked at the position across England, Scotland and Wales, and
discussed placement costs and profit levels. It found that children’s social care
services in Wales cost around £350 million a year but it did not estimate how b&

much of that was profit. It said: (l/

‘Our assessment is that such a ban or profit cap is not (l/
necessary to deliver a well-functioning placements mark@
However, we recognise that factors beyond our remit

relevant to this decision, and that it is the role of c}.
democratically-elected governments to weigh t@w up.”

N

20. It found: '\

‘Overall, our view is that there are sigr@t problems in how
the placements market is functio /Kbg articularly in England
and Wales. We found that: '\

. a lack of placement. f@e right kind, in the right places,
means that childr not consistently getting access to
care and occor@dation that meets their needs;

. the largest m@e providers of placements are making
moteri:&igher profits, and charging materially higher

price we would expect if this market were
fu@ving effectively: and

. &r)e of the largest private providers are carrying very high
\ levels of debt, creating a risk that disorderly failure of
highly-leveraged firms could disrupt the placements of

0(\ children in care.”

21. In May 2024, a Welsh Government commissioned review concluded there is
“little published primary evidence pertaining to comparable outcomes,
particularly from within a UK context” about “for-profit” children’s residential and

foster care.

22. However, it noted strong UK-based evidence that children are more likely to
be placed outside their local area under a “for-profit” system and that

17


https://www.gov.uk/government/publications/childrens-social-care-market-study-final-report
https://www.gov.uk/government/publications/childrens-social-care-market-study-final-report
https://assets.publishing.service.gov.uk/media/62287a3a8fa8f526dba3430a/Wales_summary.pdf
https://www.gov.wales/sites/default/files/statistics-and-research/2024-05/eliminating-profit-from-childrens-residential-and-foster-care-evidence-review.pdf#page=7
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demonstrated an association between “for-profit” provision and poor placement
stability and continuity. It also noted strong UK-based evidence to demonstrate a
link between “for-profit” provision and poor placement quality.

23. Inits Wales summary (March 2022), the Competition and Markets Authority

‘While there are instances of high and low quality provision

from all types of providers, the evidence from regulatory (l/b‘
inspections gives us no reason to believe that private provisio, Q

is of lower quality, on average, than local authority provisio&%

)

International evidence (‘RQ

L\
24. Some directly relevant points of interest in the recentl@ﬂlished Welsh
Centre for Public Policy report: Internatlonal Ewdence lacément Provision for

. ‘We did not set out to discover e we found, whether
there is clear evidence or exp e that any one
approach is better than oth [ JThere may nevertheless
be important lessons t ore about the desired balance
between state, priva wd third sector ownership and
governance thro‘@ompcm’son with other countries.”

. “The cost of c}@ontinues to rise in most countries.
Increasing essionalisation and shortage of provision is
driving ge costs up.”

. ‘P ent availability is at a premium, and organisations
o@wost of the countries we spoke to often struggle to find
ppropriate placements, particularly for ‘hard to place’
bé children and young people, at whatever cost.”

0(\ “There tends to be a mix of providers of care, with countries
delivering some care (both fostering and residential) direct
through in-house state institutions, as well as via
independent providers, and no country relying solely on
state-provided care.”

. ‘[..] all find strategic commissioning, planning, and market
shaping challenging. [..]Many countries have approaches
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to helping their local authorities work together in groups

(or at a national level) to increase their buying power and
influence over the market.”

25. Looking at the balance between state, private and third sector provision it
says:

‘Some countries appear to have a very small private provider

sector, confined mainly to the provision of specialist residential (l/b‘
care requiring one-off placements on an occasional basis. In Q
these examples, foster care provision tends to be organise cfnd
delivered by a state body. Often in these countries, pay.r: @)5 for
foster carers are relatively low, focused on allowanc

foster care is not generally regarded as a ‘profesa’sé&“ task.”
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3. General principles of the Bill

The Bill’s provisions

26. The Bill, as introduced, has 30 sections, arranged into three parts, and two
schedules. It contains provisions to:

. restrict the making of profit by providers of children’s home servi b‘
secure accommodation services and fostering services for loo @ er
children (Part 1, Chapter 1);

%to Welsh

Ministers in respect of accommodation for looked af; ildren, and to
take all reasonable steps to secure sufficient acc dation provided
by not-for-profit entities, either within or near t)\its areas, to meet their
needs (Part 1, Chapter 1); '\

. require local authorities to submit an annual sufficienc

. enable the introduction of direct pay, ﬁor NHS Continuing
Healthcare (CHC) (Part 2); and Q\\

. Mmake amendments to ensur@t the Regulation and Inspection of
Social Care (Wales) Act 20} (e 2016 Act’) and Social Services and
Well-being (Wales) Act the 2014 Act’) are able to operate fully and
effectively (Part 1, Cha&r 2).

Note on terminology: ‘resm’ﬁng' or ‘eliminating’ profit

27. Chapter1of the Q@self refers to ‘restricting the making of profit’ in
providing social @ervices to children, whereas the Explanatory Memorandum
and other Wel vernment documents accompanying the Bill use the term

‘eliminating (&otit.

28. R ding to a question as to why these two terms are used

in@\ngeably, the Minister said:

“The provisions are not intended to prevent a fostering service
business or a children’s home business from generating a
trading surplus from their operation. In that sense, the Bill does
not prevent providers of these services making a profit.

However, the provisions of the Bill are intended to ensure that
any trading surplus or profit is retained within the business to
be re-invested in either growing the business or in improving the
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quality of the services which the business provides. The
provisions of the Bill are intended to prevent a provider from
extracting profit from the business in the way shareholders of a
limited company, for example, are commonly rewarded. This is
the sense in which the Bill is said to eliminate private profit
from services providing care for looked after children.”™

29. This report refers to ‘restricting profit’, as this is the terminology used in tks‘

Bill. Q
Legislative competence and human rights considerations K(L

30. Following the introduction of the Bill, the Llywydd wrote® tg Health and
Social Care Committee and the Legislation, Justice and Constj n Committee
to draw their attention to her consideration of the Bill's co Ibility with the

rights set out in the European Convention on Human Rngts (ECHR).

31. Her overall conclusion was that the provisions ‘pQXthe Bill are compatible with
the ECHR. However, she went on to say that here is that the position in
relation to certain provisions is finely balan }mth persuasive arguments both
for and against compatibility”. She enclos,@ summary of the human rights
considerations that are relevant to the QN.

32. On 12 June 2024, we wrote’ t@% Minister to ask for her assessment of the
human rights considerations irs’\' tion to this Bill, particularly as to whether the
provisions of the Bill restrictié\he ability to make profit could engage the rights
under Article 8, and the @h to peaceful enjoyment of possessions under Article 1
of the First Protocol t @ European Convention on Human Rights. The Minister
replied on 28 June &

this evidence tq attention of the Senedd as part of its consideration of the
general pringgples of the Bill.

45, setting out her views in Annex B to that letter. We draw

S
Childr&hnd Young People’s views

ZQrticle 12 of the United Nations Convention of the Rights of the Child means
that children have the right to be listened to and taken seriously when adults are
making decisions that affect them.

5 Letter from Minister for Social Care to Legislation, Justice and Constitution Committee, 9 July
2024

6 Letter from the Llywydd, 10 June 2024

7 Letter from Health and Social Care Committee to Minister for Social Care, 12 June 2024

& Letter from the Minister for Social Care to the Health and Social Care Committee, 28 June 2024
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34. During our evidence-gathering, we held a private stakeholder event with a
group of young people to discuss their views on Chapter 1 of the Bill. We also held
a public evidence session with young people. These sessions have informed our
thinking on Chapter 1 of the Bill.°

35. We are very grateful to those young people for taking the time to speak to us.
We are also grateful to Voices from Care Cymru for their support in arranging
these sessions.

M
What we were told (‘VQ

36. During our sessions, young people told us: é

It is very important that our placements are close to our home&@ so that we can
see our friends and stay in our own school. We want to be @g’to people we
know and to have contact with our family when that is q{a thing to do. We get
moved a lot and it is hard to fit into new communities\

N
‘What was important when | was /'W&WOS the location of my
placement, because, when | Wosg&ore, | was out in the middle of
nowhere, where | didn't have c1N<o e around my own age that | could
build friendships with. All my%ends were all in the town where my
high school was. And th is like 10, nearly 11 miles away from my
house. So, | couldn't % any lasting friendships”.

Rowan Gray o(\

We want safe, secur ﬁ%ements - somewhere to call ‘'home’, where we don't
have to be worrie@out being moved on.

S

“ ’s@o//y important that we have a placement that we know we can
b@ay in permanently, and that we're not going to be moved within 24
(\ hours of living in that placement, or we're not going to be moved
0 within a week of living in that placement.”

Joanne GCriffith

° Record of Proceedings (‘RoP”"), 10 July 2024; Health and Social Care (Wales) Bill page
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If we do have to move, we should be given notice.

‘An hour and a half before | came into care, | was told that | was
going into care, and | didn’t even know where | was going. | got into a

car with a duty social worker. | didn’t know this woman, | didn’'t know
where | was living.”

Elliott James

™
Qv

We want carers to be properly trained to support us. Q(l/
‘I think, obviously, the training is really important, but, young
person, | don't think it's taken seriously, because | li N a foster

placement and they'd been fostering for 15 year@ adn't lived with
them for 15 years. So, she had a letter come, th?@ugh the door saying
about training, and it wasn't mandatory. he said that, where
she’s got three kids of her own and sh %en fostering for 15 years,
she doesn't need that training. But aou/dn 't take care of me the
way she should have with the m«.Qt health problems that | have.”

N

Rhian Thomas Q

*

We want caring people and n %Qge mistreated. We want to be shown love and
affection so that we can bUI| st and healthy relationships.

‘We need a ment that we know that we can call home, we
know tha an trust the foster carers, we know that we can build
that r nship with them, and even being able to have hugs with
fos acements is extremely important, because we need to learn
t(b ild a healthy relationship around us.”

bjoonne Griffith
0(\

We want to stay together with our siblings.

‘I think it's important, when young people come into care and they're
a set, so they've got siblings, that they're kept together.”

Rhian Thomas
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We want placements that can provide for our language/cultural needs.

During the private event, one young person told us that she had come
from a Welsh speaking family, but had been placed with foster carers
who were not Welsh speakers. She said she had struggled with the
placement because she was not confident in speaking English when
she was young.

Money from placements should be re-invested in services and training.)@gnt
better mental health services, nice food and a bed. Placements for chjjdrieh with
learning difficulties make more money. @

‘A ot of young people are being let down by the qu currently. A
lot of young people, their local authority won' or specialist care
for these young people when they desperotp{z eed it”

Elliott James ‘ 6®

Young people don’t always know if it is a pr&it or not-for-profit placement.
Children in care want to be looked aft people who treat you as if they were
your own. They “don’t want to be aer ed with a price tag’.

Q

‘My social worker redé}bly disclosed, for a standardised residential
placement that h t got any high-tariff behaviours, the company
that the child ig§vith is being paid £5,000 a week. If £3 of profit was
taken for ey 10, that's £1,500 a week that's been taken off this
young , for the support.”

E///@mes

We su removmg profit but we have concerns that some companies will stop
pr@g care and leave. Care isn't stable at the moment.

‘I agree with the Bill—I so heartedly agree with it—but my biggest
concern, if and when it does get stopped, if it does, is that all these
companies are just going to end up packing up and just going
elsewhere, because they no longer are able to profit off us, and that's
going to cause a lot of problems for all the kids that are being looked
after by all these different companies.”
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Rowan Gray

We don't really trust local authorities with this. We've been let down for so long. If
the law is passed, there should be strong rules about what has to happen and
someone should check this is being done. There should be consequences if it
isn't.

‘“There are two areas that | think need a massive amount of (l/b‘
improvement: training and accountability. Because, if my loc§
authority had actually done what they'd said that they wer, Ing to
do, | wouldn't be sat here; | would be currently in Bristol, @ with my
mother. But, because there was no accountability Wi[&ﬂy local
authority, they went back on their word, which tf@éﬁ/ven to my
mother, and | ended up in long-term foster care!

Rowan Gray '\
R
<&

Restrictions on profit (Part1, Chapterk\

Evidence from stakeholders

37. The majority of stakeholders @c‘ommented on the provisions of the Bill
relating to restricting profitin t e of looked after children supported the
general principles. This inclu ome private providers. All stakeholders
highlighted barriers to imp entation.

38. There were signi{@t concerns about the unintended consequences on the
market, the time required for local authorities to develop new in-house
provision and t gth of time and complexity for a ‘for-profit provider’ to
transition to @ t-for-profit model'. These are dealt with later in this report.

39. B do’s Cymru told us that the Bill “comes at a critical time for care-

ex r@nced children and young people in Wales” saying that “Wales has been
W;%ﬁg towards radically reforming children’s social care, to ensure that we
improve outcomes and see fewer children coming into care”. They went on to say:

‘Eliminating profit has been a central plank of the reform
agenda, and although we hold concerns around sufficiency,
stability and ensuring adequate provision for children to be
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cared for close to home, we support the ambition to eliminate
profit from the care of looked after children.”®

40. Home for Good & Safe Families said that they “strongly believe that by
ensuring that only not-for-profit entities or local authorities can provide residential,
secure accommodation, and foster care, the Welsh Government is ensuring that
all care services prioritise the wellbeing of children over financial gain”.”

41. Similarly, ADSS Cymru and All Wales Heads of Children’s Services (AWM%%SS)

told us: (19

“‘We recognise and share the policy intent behind the ren@n/
of profit for the care of children looked after. We belieyQ\hat
the care of children who are in the care system sho e
driven by their best interests, needs and rights, r:@er than by
financial motives or market forces. We agree Uo\at the profit
motive can create perverse incentives and &Btort/ons in the
provision and commissioning of care, | g to poor
outcomes, high costs and reduced @ Untability.

A\
42. Both Barnardo's Cymru and Voices f ogCare Cymru said that children and
young people had told them that they@fj\wot want private companies ‘profiting’
from having children in their care. m Mary Jones from Voices from Care Cymru
said there were two things that, o@people wanted them to raise:

W\
‘One is the princi@he idea of being sold off to the lowest
bidder on a W%SI €, which is what happens to children (..) For
us, there ar es here around the United Nations Convention

on the Ri of the Child, and particularly the right of a child

b@éo there'’s the issue of the amount of money that comes out of
(\ the system. (..) companies are taking 25 per cent, 30 per cent
0 profit. And as one of the young people worked out for us, that
means that, for every £10 that the Welsh taxpayer is paying to
look after a looked-after child, up to £3 of that is going straight
into the pockets of shareholders. And we don't believe, and our

19 HSCWB4
THSCWBI16
2 HSCWB30
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young people don't believe, that that's a very sound economic
prospect for the Welsh Government.”

43. \Whilst supporting the Bill, a number of stakeholders, including ADSS Cymru
and Voices from Care Cymru, described the elimination of profit from the care of
looked-after children as being “one piece of a jigsaw puzzle™. Sarah Crawley from
Barnardo’s Cymru told us:

‘I believe that the principles and the ambition of eliminating (l/b‘
profit are absolutely the right thing to do, but it is only one sr?@
aspect of the care of a child.”s \

44. Similarly, Rachel Thomas from the office of the Children’s C issioner for

Wales said: c}.

‘it's important to see this Bill as a necessary s p@ part of that
wider transformation of children’s social coh\and so the ability
to bring children and young people backoser to home so that
they can maintain their links in the ¢ unity, their links with
their family and their support ne%&%& e

45. Despite this support in principle, F@'%ver, most stakeholders expressed
significant concerns about a broad @Qg¥ of issues relating to the Bill's
implementation and its potential @oact on the lives of looked-after children and
young people. These concernss’\' ted particularly to sufficiency of not-for-profit
placements, transitional arn&ments and proposed timeframes, and the
accompanying funding fag tHe policy.

46. Llamau said th Qa%ough the general principles of the Bill were “both
promising and ¢ al for ensuring better care and support for vulnerable groups”,
they recognis &&Epotential impact of the Bill on young people currently in for-
profit provi{icg “especially those achieving positive outcomes and demonstrating
reinves t"

470?@ Fostering Network, although “supportive of the key principles and aims of
the Bill and the rebalancing towards not for profit”, said they had concerns around
the details of the transitional processes and timeline, “particularly given the

> RoP, 10 July 2024, paras 69-70
“ RoP, 27 June 2024, para 103

» RoP, 27 June 2024, para 9

6 RoP, 10 July 2024, para 66

7 HSCWBI15
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numbers of children in care in Wales are almost the highest ever.” They were
concerned that the Bill “could result in Wales having less foster carers than we
have currently”, which they described as worrying given their estimates that
“Wales is already in need of 400 more foster carers within the next year”®

48. Children in Wales-Plant Yng Nghymru, whilst expressing support for the
‘vision and aims of the legislation”, drew attention to what they described as:

‘significant challenges, risks and considerations ahead if (l/b‘
ministerial aspirations are to be fully realised. This includes, t&s@
is not limited to, the timescales currently being proposed ingth

Bill for transitional arrangements which many of our m rs
believe need reconsidering, as well as the impact o iency
of provision, the current workforce and children dj ()"

49. They said that “the elimination of profit should be séqn as significant, but only
one part of a much wider programme of work requiredo reconfigure services for

children”. There are, they said, “‘well documented force challenges, budgetary
constraints, growing demand and complexity ed in the community, the
impact of which are placing additional stra@ pon public and third sector
services which are unsustainable”” '\

50. In theirview: ¢
QQ

‘if Ministers are serio@ committed to radically reforming
children’s social i@n Wales, other pieces of the jigsaw require
urgent attenti o, yet have not formed part of this Bill or any
other /eg/sk{@ expected during this Senedd term.™°

51. NYAS CymrQd)€ere also supportive of the principle of eliminating private
profit from th {&iof looked after children, saying they “remain committed to
the view t éo child or young person should ever feel like their experiences of
care, oré@& themselves, are an opportunity for organisations to profit off"

Sloﬁe other stakeholders, though, they too were concerned about how the Bill
will be delivered in practice, saying they did not believe that the Welsh
Government had “fully considered every possible unintended negative
consequence Part 1 of the Bill may have on children’s lives, nor do we believe

¥ HSCWB6

P HSCWB18
20 HSCWBI18
ZTHSCWBI14
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appropriate measures have been put in place to mitigate this.” They went on to
say that they were “concerned that the introduction of this Bill is likely to disrupt
the stability and day-to-day lives of a significant numlber of children in Wales"

53. CIPFA, whilst not commenting on the “broad ethical questions” around the
Bill, said:

‘there is the risk that eliminating the profits of providers will

lead to a series of significant, unintended consequences. These (l/b‘
consequences include the handing back of contracts, the

closure of services, market failure, workforce leaving the m%(lf
during a time when there is a workforce crisis, loss of skil

disruption to placements, negative impacts on look er
children’s outcomes, the investment required bej re than
estimated, and more.(..) '\

the Welsh Government must ask if they are%i//ing to take these
risks in the short- and medium-term.” @

54. In contrast to the majority support for er 1, a small number of
stakeholders said they did not support t Q)rowsmns in the Bill, arguing that the
policy was driven “more by political |de®gy than empirical evidence’”, and that
more effective commissioning of s @es would be a better alternative to the
approach taken in the Bill>. ’\6

55. Private and independ Qrowders of children’s services argued strongly that
‘profit’ did not mean po ?Ilty services or outcomes for children and young
people. Harvey Galla m the Nationwide Association of Fostering Providers
told us that inde @prowders like his,

”off&//y high-quality (..) services for children with complex
et’s—more complex needs than the local authorities are able

6 prowde for themselves—and they do it at a good value for

0(\ money."

56. Family Fostering Partners told us that they believed the Welsh Government
“‘could decide to grow not-for-profit provision and limit for-profit care in a myriad
of other ways’, and that they “have not seen any justification for pushing forward

22 HSCWBI14

2 HSCWB7, HSCWB9

2 HSCWB9, HSCWB13

25 RoP, 27 June 2024, para 119
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with the Bill as currently written as opposed to following some other route
towards the political objectives of removing profit."»

57. A number of stakeholders?” sought to distinguish between ‘profit’ and
‘profiteering’, saying that the proposals in the Bill to restrict profit did not
recognise the distinction between large multi-national organisations that extract
excessive profits and small, owner-run businesses that reinvest the majority of
profits. Some, including TACT and the Fostering Network, also suggested that&
opportunity had been missed to safeguard smaller SMEs in Wales. Q

58. The Children’s Homes Association felt that, whilst legislation WaS§glded to
tackle “the unethical practice of some of the largest children’s socia/@ate
providers”, it believed that the Welsh Government “can meet itg y objectives

without the dangerous and disruptive blanket approach of ing all profit
from children’s residential care, including by looking at eff e strategic
commissioning.’? '\

59. They went on:

N
‘It is our evidence-based view th%ﬂgnancio/, social, and
human costs of eliminating pr@{t ave been dangerously
underestimated, and that t@o/icy will not only worsen the
sufficiency crisis in Wale @t‘d/rectly impact the wellbeing and
life chances of childr Qdyoung people for whom the Welsh
government has a of care. Further, it will create a barrier
for local authorit% o deliver their Statutory Duties.™

60. The CHA also arg
recommendations #xompetition and Markets Authority report’, which it says
recommended thanced and improved approach to commissioning external
services for c&:ﬂ looked after.*°

N that the “policy is inconsistent with and contrary to the

61. Fir @%inity Fostering Care®, Amberleigh Care Limited* and the Nationwide
As% n of Fostering Providers (NAFP) questioned the Welsh Government'’s

26 HSCWB7

27 Including the Children's Homes Association (HSCWB13) and Mark Carwardine (HSCWB?9)
28 HSCWB13

22 HSCWBI13
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claim that the principle behind the policy was based on the views of children.
NAFP told us:

‘the principle [of eliminating profit] is often stated as being
based on the views of children. We believe that the evidence
published to support this claim is very weak. Young people feel
strongly about the quality of care they receive, not about the
organisation providing that care.™

™
62. NAFP argued that “foster care and children’'s homes are not the sa Q%
that “generalist policies will not address the different issues that impa t’?lf
care and children’s homes. They said that the principle of removin ifit from
the care of looked-after children “will not address the key barrier, Improving
foster care for children”. They, too, argued that the focus shﬁéﬂstead be on
‘better commissioning by local authorities” as well as “clos gional working and
a new spirit of collaboration between local authorities&l%leAs [independent

fostering agencies]". A

63. In addition, the private and independent% [ders we heard from criticised
what they described as “the misinformatiorg und the level of profits being

foster

made by providers. Dr Deborah JudgeféhQ irribi told us:
‘this figure of £910 per per child was being thrown out

there as the norm. W’GK orked out that our rate is £165 per
week per child. (..) orked through the pandemic (..) and
that year, our proﬁre 11 per cent. Subsequent to that, our
profits have be@ 3 per cent, then 3 per cent, and then, in this
last fincmci* ar, probably 8 per cent or 9 per cent, and we
emplo taff.™

64. Similar r@@were made by Woodlands Ltd and the CHA, who said:

b@he majority of providers in Wales—if not, it's a small
(\ proportion—are not making anywhere near the levels of profit
0 that are quoted in the big headline articles.™>

65. In addition, the CHA drew attention to the costs put forward by the Welsh
Government, saying:

35 HSCWB28
34 RoP, 27 June 2024, para 141
35 RoP, 27 June 2024, para 148
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‘they've demonstrated that the cost per child per week in the
independent sector is £3,811, whereas, in local authority
provision, it is £5,265 per child per week on average. That's not
including education and therapeutic costs as well, so that's a
38 per cent difference in cost base.™®

66. Some private and independent providers® told us that they had been
“subject to a very hostile environment” during the lead-in to the Bill as a resul
being “lobbed into the same pot” as other providers, irrespective of the le
investment or the degree of profit.* (l/%

Children’s Rights Impact Assessment Q}

A®)

67. The Welsh Government has a legal duty under the Rightﬁ&ﬂe Child and
Young Persons (Wales) Measure 2011 to give ‘due regard’ to@' dren’s rights in
every decision it makes. Child’'s Rights Impact Assessmeh{s (CRIAS) are its chosen
vehicle for delivering this.

68. Both Children in Wales-Plant yng Nghymy %YAS Cymru questioned
whether the Welsh Government had takean‘\}:count of children’s rights in

preparing the Bill. '\

69. Children in Wales-Plant yng Ng@@u said that the Children’s Right Impact
Assessment “provides insufficient % Il and assurance that children’s rights have
been fully taken into account d&wg the drafting of this Bill and that all the risks
have been mitigated”* OQ

70. NYAS Cymru mad%?:ilar points, arguing that “the introduction of Part 1 of
the Bill runs the ristyi\c promising children’s rights in Wales”. They said they
were “disappoin at Welsh Government have not published a full or
comprehensi IA that truly considers this”. They asked the Welsh Government
to publish @ c&@mprehensive CRIA “as a priority to ensure that full consideration
has be %ade to how Part 1 of the Bill could comprise children’s rights, and what
ca One to mitigate this” .«

36 RoP, 27 June 2024, para 146

37 Including First Affinity Fostering Care, Woodlands Ltd, Birribi
38 RoP, 27 June 2024, para 122

39 HSCWB18

40 HSCWB14
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Monitoring and evaluation

71. As regards the formal evaluation and review of Part 1 of the Bill (as referenced
in paragraphs 10.3-4 of the Explanatory Memorandum), Children in Wales-Plant
yng Nghymru called for regular reports on progress, by the Eliminating Profit
Programme Board, to be made public and shared with Senedd Members. They
also said that timescales were needed in respect of the proposed formal
evaluation.” b‘
72. The issues referred to above relating to Part 1, Chapter 1 of the Bill @%re
covered in more detail in Chapter 4 of this report. \

Regulation of service providers, responsible individuals and t@cial care
workforce (Part1, Chapter 2) Ch

N

73. We received a small amount of evidence on this CWQOf the Bill. Those
who responded were generally supportive of the princNes, again with some

comments on or questions about implementatio ese matters are covered in
more detail in Chapter 5 of this report. .\6

Direct payments for continuing healthrﬁr Part 2)

N
74. There was broad support for thesgrferal principles of Part 2 of the Bill from
&als for direct payments for continuing
healthcare, with stakeholders sgs¥g that direct payments offer people choice and
control over their care. DisaQi{¥ Wales said this was an issue that disabled people
have been campaigning t for many years, as direct payments “allow a level of
flexibility that is not a( le under other systems” »

those who commented on the pr

75. Disability vva@, earning Disability Wales, and Carers Wales all indicated
their support f e proposal, with Learning Disability Wales saying:

“

ople with a learning disability often feel that they don't have
6enough choice and control in their lives, so the option to have a
0(\ direct payment we see as a positive.™

76. Carers Wales said that, although the unpaid carer themselves might not be
receiving direct payments through continuing healthcare, they still believed that
the Bill mattered “immensely” for unpaid carers because the type of community

“THSCWBI18
“2 HSCWB37
4 RoP, 12 June 2024, para 106
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healthcare and the level of support provided to their loved one has “a big impact
on the level of care that family members and unpaid carers have to provide”. They
also noted that many will have a role in applying for, administering and managing
direct payments with, or on behalf of, their loved one who they care for.*

77. As with Part 1 of the Bill, there were, however, a number of concerns about
the implementation of the proposals, particularly in relation to the Bill's impact on
the social care workforce, governance and delegation arrangements, and the
availability of and pay rates for personal assistants. There were also conce@out
the possible burden that direct payments could place on individuals, a lls for
good quality information, advice and support for individuals wishing t«ta e them

$
78. The All Wales Forum of Parents and Carers of People wj P&aming
Disabilities welcomed the introduction of direct payments CHC, but went on

to say: \\

‘it is important to acknowledge and ad s some of the issues
we know exist within the delivery of [direct payments]
within social care in order for thi ork seamlessly. If we're to
achieve equality of status for SNO care alongside health, we
need to enable and enfor e@ulture where they can truly be
equal partners in care @@r} "5

*

79. Similarly, the WLGA*® angb S Cymru, whilst both supportive of the
introduction of direct payn’@ s for CHC, also made reference to their
implementation, sayin O

‘It is vital t@x this change comes with a significant

imprg ent in how CHC works in practice. CHC is not

cur, 'y applied consistently across Wales, with variation of
g{erpretotion between health boards.™

80. QQmeer of stakeholders, including Learning Disability Wales and local
g&éﬁment representatives, were clear that direct payments would not
necessarily be the right option for everyone, mainly because of the additional
administrative burden that comes with direct payments. They felt strongly that
people should not be ‘pushed’ into accepting direct payments unless they were

“ RoP, 12 June 2024, para 107
> HSCWB12
“6 HSCWB3]
4“7 HSCWB30
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the right option for them, and they should not be seen as “the only option if you
want to have any sort of voice and control” .+

81. Jake Smith from Carers Wales highlighted what he described as “the
reluctance and, in some cases, fear people might have from changing their care
package and potentially taking up continuing healthcare, even with direct
payments.” He said that the independent evaluation of the Social Services and
Well-being (Wales) Act 2014 had found a widespread feeling of frustration am&g
service users and carers about having to “fight the system for what little t%dbet”.
This, he said, created a reluctance to move to a different package of caré‘,vlﬁ ich
might mean that people are less likely to take up the offer of movin% C, even
with direct payments.* so

82. We heard from disabled people and stakeholders abo | cgulties faced by
some recipients of direct payments under the current syst In particular, we
heard about a lack of flexibility and uncertainty over g\the funds can be spent
on. They said this was partly due to variations in the quality of care and support
plans, which, if not sufficiently clear and compr %%/e, could lead to the person
heard that some people feel there is a lack 8 co-production in developing care
plans which also contributes to these |@'§; On this point, Nathan Lee Davies told

us: Q

‘I've had a very negapide experience with direct payments. The
local authority hav ently clawed back £33,000 of my direct
payments that | wés saving for a proposed short break. And |

being told they cannot use the funds in the& ey want to. In addition, we

find it very digk8dIt to spend my money in the way | want.™
83. He wenton that the legislation “looks like a move in the right direction”
but that he do believe the Bill “addresses the entire problem, namely the

failure to apﬁp@t e 5 principles of the SSWBA 2014 on the ground.™

84. T otor Neurone Disease (MND) Association welcomed the introduction of
di@yments for CHC, but said that “in order for this change to be impactful, it
mMuSt come with adequate support and signposting, a clear plan to address the

“8 Andrew Morgan, WLGCA (RoP, 27 June 2024, para 390) and Samantha Williams, Learning
Disability Wales (RoP, 12 June 2024, para 118)

4“9 RoP, 12 June 2024, para 140

59 RoP, 12 June 2024, para 5
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issues within the social care workforce and a review of the level of direct
payments.”?

85. The issues referred to above are covered in more detail in Chapter 6 of this
report.

Evidence from the Minister

Restrictions on profit (Part1, Chapter1) 9 b‘
v

86. The Bill's Explanatory Memorandum (EM) states that, through the Upglated
Programme for Government, the Welsh Government is seeking to f r improve
social care, and the health and social care interface, in Wales. 6Q

87. In relation to the provision of social care services to ch@ and young
people, the EM says: '\

‘The commitment to ‘put in place a frameawork to remove profit
from the care of looked after childrens &’b» lear part of the
Welsh Government's wider vision f ‘&le system change.

The aim is to ensure that ,oub//Nnoney invested in the care of
looked after children - starti ith care home services for
children and fostering s s - does not profit individuals or
corporate entities, buwNostead is spent on children’s services, to
deliver better expeéces and outcomes for young people...”

88. The Minister descri the Bill as “pivotal for our broader transformation
vision on children’s seg s". She said the Welsh Government had decided to
pursue the Bill b e it was “concerned that the market is not functioning
effectively and& meeting the needs of children.” She went on to say:

aring for children whose circumstances require them to be in
0(\ the care of the local authority, and instead what we're going to
be doing is transitioning to a not-for-profit model for care for
looked-after children to ensure that public money invested in
accommodation and fostering care for care-experienced
children is not extracted out as profit, but is reinvested back

g(e don't believe that profits should continue to be made from

%2 HSCWB21
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into the system to support better outcomes, sustainable
services and the professional development of staff.”™:

89. She emphasised that the Bill should not be seen in isolation, but as part of

the Welsh Government'’s “wider transformation programme” in this policy area.>
She told us:

‘part of what we are trying to do with this legislation is to

ensure that we have accommodation, where that is needed (l/b‘
and where that is necessary, that helps to keep a child close@
their family connections, their friends, their education syste@

their social groupings, their community links, all of that.

‘Q
We cannot continue with a situation that rips the
vulnerable children out of those Communitiesju@o place
them in residential care that is cheaper to ruhg/sewhere in the
country.™

90. In herview, “doing nothing in this area is r‘e&ot an option for us’, not only
because of the views expressed by children@oung people that they do not
wish to be treated as commodities, but gcavdse of the “unsustainable” costs for
local authorities as a result of the curre t)%stem

‘In 2016-17, | think the c%go local authorities of looked-after
children was arounc million. We've seen that increase in
less than 10 year@year/y £200 million; that's a 300 per cent

increase. O

Somewh inthe region of 20 per cent to 25 per cent of that is
being cted as private profit (..) if we continue on this

traj ry, we are going to see within another 10 years potential

C{S for looked-after children approaching £1 billion.™®

% |I| she said, “is really about sending a very clear signal that this is
ing that we take very seriously and is not going to be a voluntary process”.>

92. Adding to this, Anthony Jordan, Head of Programme and Legislative
Implementation within the Welsh Government’s Social Services and Integration

53 RoP, 6 June 2024, para 15
5 RoP, 6 June 2024, para 15
55 RoP, 6 June 2024, para 58
%6 RoP, 6 June 2024, para 53
57 RoP, 6 June 2024, para 70
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Directorate, stated that current powers of direction held by the Welsh
Government in relation to local authorities’ social care functions would not be
able to be used to direct the exercise of their commissioning functions, which was
why primary legislation had been considered as necessary.>®

Regulation of service providers, responsible individuals and the social care
workforce (Part1, Chapter 2)

93. In relation to the regulation of service providers, responsible |nd|V|duaI %
the social care workforce, the Bill will make a number of amendments
support the workforce to operate more effectively.

Q)

94. The EM says the proposed amendments aim to address sp issues and
discrepancies within the 2014 and 2016 Acts to bolster the funeNnality of the
regulatory framework and assist Care Inspectorate Wales (@) and Social Care
Wales (SCW) in fulfilling their regulatory responsibilitiei.\'\

Direct payments for continuing healthcare (Partfﬁ\

95. The EM states that demand for a polic §h\ ge in this area has been growing
“to address concerns of unfairness and lagk & voice and control faced by disabled

and seriously ill people”. Q

96. It says that the changes to b@lemented as a result of the Bill should
potentially lead to more indivi s agreeing to undergo NHS Continuing
Healthcare (CHQC) assessme@vithout fear of losing an entitlement to direct

payments, and therefore Qa¥ng their complex health needs better managed as a
result of having their fi ckage of healthcare and care funded by the NHS.
97. Introducing%&art 2 of the Bill, the Minister told us that it was intended to

give disabled le and those with long-term health needs “much more control
and voice ({ ow and by whom their care is delivered.”

Our {\év

98Qr1 our consideration of the general principles of the Bill, we have looked in
detail at the evidence we received from stakeholders and the Minister, both orally
and in writing. Importantly, we have heard from young people in care. We
recognise this group of stakeholders will be directly affected by this change.

%8 RoP, 13 July 2024, para 13
59 RoP, 6 June 2024, para 16
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99. In this section, we set out our high-level thoughts on the overarching
principles of the Bill, and indicate our in-principle position on each of these. The
remaining chapters of this report deal with the specific concerns of stakeholders
about each of the main Parts of the Bill and our detailed views on them.

100. Firstly, in relation to Part 1, Chapter 1 of the Bill; restrictions on profit. As a
Committee, we are united in the belief that all care provided to looked after
children should be rooted in achieving the best possible outcomes for those
children, in a supportive and nurturing environment which meets their in%@al
needs. A majority of us believes that this is best achieved by the restrictidt/
private profit from the care of looked after children. @\

101. We heard very powerful evidence from care experienced o&people who

told us that they did not want to be treated as a commodit argued strongly
in favour of the principle that money spent on the care of | ed after children
should benefit those children directly, and should not&g\sxtracted in the form of
private profit. A

102. We acknowledge the views of those who énot support the general
principles of this Bill and the time they hav &en to help us with our
considerations. We have also heard genuh\e concerns about the implementation
of the Bill, and have reflected on the& ws in detail later in this report.

*

103. As a Committee, our prima(( cern must be the well-being of children in
the care of Welsh local authori and getting the best possible outcomes for
them as a result of the sign@ Nt amount of public money that is spent on
placements. Based on tf€¥vidence we have heard, the current situation presents
sustainability challen ithout exception, frontline charities who support
children in care rt this Bill. It is also clear to us that care experienced
children them s support the removal of profit from their care. For these
reasons, the r@]ority of us support the general principles of this Part of the Bill.

104. In fng this, we recognise that the Bill should not be seen in isolation, and is
jugﬁé part of the Welsh Government’s ‘transformation agenda’ in this policy
are

105. We are acutely aware of the significant challenges associated with giving
effect to this policy, and we make a number of recommendations to the Welsh
Government in this report which seek to address these.

106. Second, in relation to Part 1, Chapter 2; regulation of service providers,
responsible individuals and the social care workforce. This was not an area in
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which we received much evidence, and those who did comment were broadly
content with the principle of the proposals. As such, we are content, in principle,
with the proposals in this Chapter.

107. Finally, in relation to Part 2; direct payments for continuing healthcare. We
support the principle of making direct payments available to those individuals in
receipt of continuing healthcare. We recognise that direct payments may not
necessarily be the best option for all individuals, and that there will be no b‘
obligation to make use of them. However, as we heard in evidence, for th @»ho
find them suitable, they can provide an important additional element od’{/%ice
and control for that person in their own care. @\

108. Again, there are a number of significant implementation ges
associated with this policy. We have sought to reflect the eyj é)%e we heard on
these challenges in this report, and we have made a num f
recommendations to the Minister. '\

Recommendation 1. A majority of the Committe ommends that the Senedd
supports the general principles of the Health a& ocial Care (Wales) Bill.
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4. Part 1: Social Care, Chapter 1- provision of
social care services to children: restrictions on

profit
Overview b‘
109. Eliminating private profit from the care of children looked after® is a h
Government Programme for Government® commitment. Part 1 of the Bil ntains
substantive provisions in respect of: é

" Restricting the making of profit in the provision of ca me services

provided wholly or mainly to children, secure accm@odation services
and fostering services (referred to as “restrictec‘{ ren’s services”).
(sections 2-9) r\

. Local authority functions in respect of m%modation for looked after
children: duties to secure sufficient g modation; duty to prepare
and publish an annual sufficiencyNglah; applications to the Welsh
Ministers for the approval of\ﬁpplementary placement’ where there is
no alternative placement re the local authority considers none of
the available “not-for- pr Iacements would be consistent with the

child’'s well-being se@ns]O -13)

Evidence from stakeholiers

Providers must be ‘nQ%r profit’ entities

Permitted busj models

10. The BQWlII require a provider of restricted children’s services that is
register, ith Care Inspectorate Wales to be a “not-for-profit” entity, defined as

S

. a charitable company limited by guarantee without a share capital;

59 Terminology: Whilst the term ‘care experienced children’ is now widely used, ‘looked after
children’ is used in legislation. Welsh Government statistics refer to ‘children looked after’. These
terms have a legal meaning and they refer to children under 18 who are ‘looked after’ by local
authorities.

4]
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. a charitable incorporated organisation;
. a charitable registered society; or

. a community interest company limited by guarantee without a share
capital.

1. The EM notes that the market in Wales currently includes a “broad spectrum
of businesses differing in size, scope, and objectives with vastly different

commercial models’, including: Q(l/

. Small and Medium-sized Enterprises “typically owned and gs{ted by
people with experience in children’s social care” and o y those
“almost always based in Wales". C}Q

. Larger companies, including entities that run muXigle services owned
by public limited companies and those owngd By private equity. These
larger companies “often have services on ekher side of the Welsh
border”. These “provide a significant m hare of Welsh children’s
social care but operate across vast i aphies and industrial sectors”.

12. A number of stakeholders questiond&the not-for-profit models provided for
in the Bill, suggesting that alternativ r&lels could be explored that could “solve
the profiteering issue” without tak@ﬂ‘e “blanket approach” of seeking to
eliminate profit.®2 ;\'\

M3. The Nationwide Associ n of Fostering Providers told us that the models

proposed were “not suf '@nt for an easy transition to not-for profit for current
IFAS". In their view: K

”Add@/ simpler and less costly structures, such as a not-for-
,oro@ ompany limited by guarantee (as with NAFP), would
tter support an efficient transition. There are also for-profit
@uctures such as employee owned trusts, widely accepted as
0(\ ‘ethical, that have not been included where the blunt definition
of ‘profit’ is the only criteria. It is also unclear why it was even
necessary to list acceptable models.™*

62 HSCWB7, HSCWBI13, HSCWB28
& HSCWB28
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Tl4. A number of others, including Cwmpas, Family Fostering Partners and the
CHA, also called for an employee-owned model to be included as one of the
models in the Bill. On this point, Cwmpas stated:

‘Whilst employee-owned businesses can be profitable, and are
therefore currently outside of the scope of the legislation, it is a
democratic ownership model that can be established on the

basis of profit for purpose.” b‘

T115. CHA told us that it represents 22 members and just over 400 beds‘i@(lres,
and that “none of our members are willing to transition at the momet{". went

on: QQ

‘(..) that is not to say they would not consider it if th dels
that were proposed—if there were alternatives, s as, for
example, employee-owned trusts, (..) and, for bs(omp/e, if CIC’s
got maybe a degree of share capital as an c')ﬁ!semative. So, if the

models were workable, that would likel, nge, but, at the
moment, from our membership in r ntial, there is nobody
at the moment willing to trcmsiti% Ith the lack of information
that is out there.” ?\

Q

116. Family Fostering Partners tolh@hat there was “no valid reason why the
manifesto’s objectives cannot b by incorporating new not-for-profit models
such as Social Enterprises, e ee owned trusts or companies limited by
guarantee without share ¢ |”.65

M7. Sally Jenkins, AD ymru and Chair of the 4Cs Board, told us that ADSS
Cymru would be “r keen to see some further exploration” of the four models
proposed in Bil Ng:

u

LQQI authorities have a duty to promote social enterprise co-
b@peratives and what we would like to see is some join-up
(\ between the models that are agreed within the Bill and what
0 we're able to do.”

118. Part of the reason for this, she said was:

‘that we fear an unintended consequence (..) of small, local
businesses that provide good-quality, local care, employing

54 RoP, 27 June 2024, para 186
65 HSCWB6
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local people are at risk of going out of business, whereas the
very big hedge-fund, private equity companies, who leave us
most with distaste and alarm in this arena, will be able to
continue to deliver, but what they will do is they will place a
management charge and a recharge to us.™s

119. She said this was something that was starting to be seen already, “where you
see complex legal arrangements of arm’s-length provision from England to V\Bl‘es,
where you have not-for-profit delivery in Wales but an arm’s-length comp@yw

England”® (l/
N

120. Similarly, the WLGA referred to its “significant concerns” over th€ptimber of
providers who may not want to change their model of provisiop, the impact
this might have on the availability of future placements. Th @ :

‘there will be a need to further consider Whethqr these

definitions [of a not-for-profit entity] provide emough scope for

providers to be able to operate as a no@proﬁt entity.”®
121. Linked to this, a number of other stake%vh‘ébérs, including TACT Cymru and
Llamau, also referred to the potential for )%c: oles in the models proposed in the
Bill, and the need for the Welsh Gover t to ensure there could be no
circumventing of the rules. QQ ¢

122. Mike Anthony from TACT @nru said his organisation had concerns relating
to the community interest ¢ %any model proposed in the Bill. Drawing on the
experiences of TACT in S@t nd, he said:

‘That is sg %ng that concerns us, just in terms of being able

to still shareholders make a profit, but, on the surface,

ap ing to be not-for-profit and we are concerned that that

sgll ™heans that money is coming out of Wales, if you've got
6@t>mponies turning to that structure.™®

lzg%ilarly, Home for Good & Safe Families highlighted the potential for for-
profit providers to “seek to circumvent” the restrictions under the Bill by
collaborating with English partners and local authorities. They argued that it
would be necessary for the Welsh Government to partner with relevant UK

56 RoP, 27 June 2024, para 279
57 RoP, 27 June 2024, para 279
58 HSCWB3]1

%9 RoP, 27 June 2024, para 28
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Government departments and issue clear guidance to Welsh and English local
authorities.”

Support for providers to transition

124. \We heard from a number of stakeholders that more guidance and support
was needed for organisations to transition to a not-for profit model. Mike Anthony
from TACT Cymru told us:

‘we should encourage [SMEs] to move over to be charitable (l/b‘
organisations, but it’s felt like there hasn't been the level of

support there. | know one organisation that told us in on

meetings that it had taken them two years to get reo@l

become a charity, and that had put off a lot ofpeo ong

the way."

125. Barnardo’'s Cymru, the Children’s Society and ActM'}or Children all made
similar points, with Action for Children reporting thalddifferent local authorities
had taken different approaches to engaging wji oviders which had been “a
little bit clunky”. They said there was a need@f\% overview of the way forward” to
avoid this in the future.”

126. The Children’s Society told us t§ as a ‘lack of detail” about how the
Welsh Government will support p@ ers who wish to transition. They went onto
say:

‘Changing from d%r—profit' to a ‘not-for-profit’ provider will

require provi to undergo structural change, which is a

process t n be time-consuming. Not all providers who

wish t \@nsition will have the expertise to make these

stry &/ changes, and not all providers who wish to transition
[["®e able to transition at the same pace and within the

b@oposed timeframe.”

12¢, ?e CHA also highlighted the process that providers will have to go through
to transition, saying “the word ‘transition’ is also a bit of a red herring. Providers

70 HSCWBI16
7TRoP, 27 June 2024, para 27
72 RoP, 27 June 2024, para 73
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can't actually transition; they would have to close down their current business and
open up another business as a separate legal entity””

128. Colin Tucker from First Affinity Fostering Service said that the work and costs
associated with transitioning to a new business model were “significant and yet
we're being offered no help”’

129. Referring to the transition period after April 2027, the Children’s Homes
Association pointed to provisions in the Bill that allow existing private provi% o)
remain registered subject to conditions imposed by regulations’, saying

‘without detail on what these conditions are, providers cannot make s

business decisions or understand how these conditions may mnp%@ ir
business.””

Costs and potential savings OO

130. The Regulatory Impact Assessment (RIA) estimat&\the cost to local
authorities for implementing the policy to ellmmat rofit from the care of looked
after children is £185.7m - £245.5m. . 6

Q

131. Of this, between £107.1m and £142.8m the capital cost to purchase and
refurbish properties to replace capacit>§§¢ is expected to be lost when for-profit
providers exit the market in Wales. | that “this cost to local authorities is
expected to be at least part|ally o@§y a reduction in outturn costs”.

132. The EM also outlines be@ts from the policy, which include:

. Lower local a I@)rity outturn for children’s care because of ‘eliminating
profit’ (from&mOm to £253.9m).

] Ther al value of residential care homes for children at the end of
the raisal period (from £64.3m to £85.7m).

nately higher than numerical increases. While the number of children in
e nt|al placements has increased from 355 to 590 (or 66%) since 2016-17,
spending has tripled (from £65.4m in 2016-17 to £198.3m in 2022-23).
Corresponding data for foster care showed the number of children in foster care

133. T Q@/I says the increase in national expenditure on placements is
r

7> RoP, 27 June 2024, para 164
74 RoP, 27 June 2024, para 177
7> HSCWBI13
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increased by 119% while spending increased by 23% (from £116.8m in 2016-17 to
£143.8m in 2022-23).7%

134. The RIA is supported by costs estimates produced by ADSS Cymru, at the
Welsh Government'’s request.”

135. Both the WGLA and ADSS Cymru have been clear about the financial
pressures facing local authorities as a result of the rising costs of caring for looked

after children: Q(l/

“during 2023-24 alone councils faced additional in-year (l/
pressures amounting to £219m, 50 per cent of this is
attributable to social services pressures and builds on 3m
social services overspend in 2022-23".I1n 2024-25 sﬁre
budgets are facing an estimated pressure of£2@7. In 2025-
26 this will be £187m and £197m in 2026-27N

Cumulatively, across all services, the presgﬁres building up in
the system across local government, e resulting budget
gap, means that the outlook is e rééﬁe/y stark and the options
for many local services will be w,o latable.”®

136. The WLGA said that, “whilst th AQets out that this cost to councils is
expected to be at least partially of@ y a reduction in outturn costs, this is

calculated over a 10-year periosi' perience shows that this will be cost avoidance
rather than cashable savingé’Q

137. It went on to say: O
O

‘It is a/s@aortant to note that the ADSS Cymru report which
acco, nies the RIA and considers some of the cost
im@totions highlights that some of the operational savings
@ t have been identified with moving to a local authority
(\bmodel from a for-profit model are contested.
O

In addition, the Competition and Markets Authority (CMA)
report referenced throughout the RIA found that the cost to
local authorities of providing their own children’s home

76 Explanatory Memorandum (EM), page 59
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placements is no lower than the cost of procuring placements
from private providers, despite prominent levels of profit."°

138. The WLGA was clear that the ‘eliminate profit’ policy would require
“significant investment from the Welsh Government at a time when resources will
be stretched more than ever”. They called for the Welsh Government “to be clear
as early as possible” about what funding will be provided and when it will be
available to enable planning.”

™
139. Similarly, ADSS Cymru referred to the “significant investment and sr@()é"
that would be required from the Welsh Government as a result ofthea
‘responsibility and accountability for developing and providing car @ children
looked after shifting largely to local authorities, who will face i c&ed pressures
and expectations to ensure a sufficiency and sustainability provision” &

140. A number of other stakeholders also commented d\the financial
implications of the Bill, and the cost/benefit analysis L'hsforward by the Welsh
Government. (b§

141. Children’s Homes Association said thaQ’fQ elsh Government had
“significantly misquoted” the CMA's repor,\in ¥ts evidence base, arguing that both
the CMA and the 4Cs had found no qL@y issues specific to for-profit provision,
noting no significant difference in @ity between local authority and for-profit
services.® They also highlighted,Qt ‘key costs that have not been factored into
the Welsh Government's asse Nt or have been underestimated”, including
workforce and training costg\Yansition costs for providers and compensation
payable to providers w (@xit the market.®

142. The CHA also s@t at transitioning to a new business model would “divert
resources and ew pressures” for businesses, saying that any transition to a
new legal enggdwould need to be financed and could result in a debt burden to

that com%py.

143; Chartered Institute of Public Finance and Accountancy (CIPFA)

co ented on the rise in spend on residential care and says:

80 HSCWB31
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‘Gross expenditure by Welsh local authorities on children’s
residential care has increased dramatically in recent years,
rising from £85 million in 2017/18 to £210 million in 2022/23.
This represents an increase of 146 %. This is clearly an
unsustainable position and demands action.™

144. |t went on to state:

‘CIPFA believes that the short-term impact of the policy is likely (l/b‘
to be greater than the estimate in the Regulatory Impact Q
Assessment (RIA) but agrees that there are likely to be /ongﬁ(l/

term benefits to the policy™s Q@
145. Family Fostering Partners said they had “significant conc egarding the

financial projections in the RIA” and said it was “imperativonduct a thorough
study comparing like-for-like provision costs and assessihqthe percentage of
foster parents willing to transition”. Without such an r{}&ysis, they said, there was a
risk that local authorities will be burdened with si “Sgant unexpected costs.?”
146. Both NYAS Cymru and the Children’s \;‘issioner referred to the need for
financial support for the third sector: '\

‘I am aware of funding th hgs been made available to local
authorities to expand t@ rovision of in-house and within
areq provision. I—lowef@ | understand that there may be
barriers to third s@ organisations accessing any funding of
this nature a&s nt. If this is correct, | think this is a missed

opportunity, e third sector will have a valuable role in
suppor@is policy."s

147. Similarly&S said “there are several third sector organisations who provide
foster and gestdential services who may be able to assist with a potential decrease
in provi&@ and additional funding would assist this."s

Fu@?g for transition

148. The Welsh Government has committed £68 million over three years to
support this objective: 2022-23: £13m; 2023-24: £26m; and 2024-25: £29m. In 2023,

85 HSCwWB27
86 HSCwWB27
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the WLGA referred to the eliminate profit policy proposals and the £68 million
funding saying:

‘“The commitment to eliminate private profit from the care of

looked after children was highlighted as having a detrimental
impact on the availability of placements with risks around the
adequacy of the grant funding to fully cover transitional costs

and the risk if the period of transition does not extend beyond b‘
the current funding period of 2024-25."° Q(l/

149. Both NYAS Cymru and Home for Good & Safe Families Welcomeit £68m
investment by the Welsh Government but did not feel that it woyld @& sufficient.
Home for Good & Safe Families argued that “to ensure the confi success and
stability of this Bill, we strongly advocate for additional sup r(g}eyond 2025”7

150. They encouraged the Welsh Government to armouhge a new financial
support package that extends throughout the transi icg??al period and beyond
2027, describing this as “crucial” for local authoriti?b"g fully adjust to the new
RS
151. The WLGA and ADSS Cymru both re&rr d to future funding, with Sally
Jenkins from ADSS saying that local au@rlties needed clarity from the Welsh
Government about any future fun%@t‘hat would be made available to support
local authorities.”

Q

system?.

Transition and ensuring su\f@ent placements to meet demand
7

152. The majority of st@olders expressed strong and serious concerns about
arrangements for trgRdittoning to the new not-for-profit models and ensuring
sufficiency of fu placements. They explained that their concerns were set
against a bac p of pre-existing, long-term challenges in securing enough
placementﬁfo looked after children in both foster and residential care.

153, ssue is covered in the EM, which refers to “demand outstripping supply”
a s, “there is an insufficient supply of residential and foster care placements
to meet the wide-ranging needs of our looked after children population”. In

I HSCWBI14 and HSCWBT16
92 ROP, 27 June 2024, paras 331-332
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addition, ADSS and the WLGA have previously said that cases are becoming more
complex®:, and this was also highlighted by other stakeholders?.

154. Stakeholders described the scale of the change that would need to take
place to transition to an entirely not-for-profit model, with Barnardo's telling us:

‘At the moment, there are 49 residential provisions within local
authorities, and there are 245 private profit-making provisions.
That's a vast change to move from, for all of us across any (l/b‘

sector within Wales (..)™> (19

155. In relation to fostering provision, TACT said: @\

‘I think | saw some figures at the end of last year soyy@there
were just under 1,300 children in independent f@ng
placements. Now, between Barnardo’s, ActiogfoChildren,
TACT and another charitable organisation l’k(vow of (..) | think
there are fewer than 200 children in oursacements. So, we're
only a sixth of the number of indepen, placements, so it's a
massive challenge to be able to \that "6

156. ADSS Cymru said the Bill represe 'as“the biggest single change for
children’s services—indeed, social c r§w<:e the Children Act was introduced in
1991. It's of enormous scale and i aqfor children’s services, and we've never
been asked to manage sometlsf'k of this scale before.”?”

157. We heard concerns thébemoving profit in the timeframe proposed could
exacerbate existing sufincy problems, particularly in the short to medium
term. This, in turn, c ead to significant disruption for looked after children
and young peop some private providers withdraw placements, and the third
sector and lo uthorities work to increase their provision.*®

158. Th révere also concerns about a lack of sufficiency leading to an increase in
out-o a placements or in unregistered accommodation, particularly for those
Wi ore complex needs or requiring specialist homes.

% HSCWB7, HSCWBI18

95 RoP, 27 June 2024, para 79

% RoP, 27 June 2024, para 89
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159. NYAS Cymru said they did not believe that Part 1 of the Bill was “currently in a
position where it can be brought into legislation without causing unnecessary
disruption to the lives of children living in private provision across Wales."®

160. Family Fostering Partners said there was a “concerning lack of evidence
suggesting that for-profit providers will adapt to or remain operational.” They
believed it was “crucial for proponents of the Bill to prepare for the possibility that
these changes could lead to a significant reduction in the availability of suitatﬁ‘

placements for foster children in Wales"°© Q(l/
161. The Children’s Society suggested that focusing instead on suppo i%more
not-for-profit providers to expand or establish themselves could in e supply in
a more managed way that would be easier for local authoritie nvolve less
disruption to children. 0

162. In contrast, Home for Good & Safe Families said thak\while they recognised
the significant burden the Bill places on local author'h’e\ ‘we firmly believe that
this is an important and necessary step toward cre8lNg a healthier, more
sustainable care system”. In their view, “‘while t @Will undoubtedly be
challenges in the transition, the long-term its of a system focused solely on

the welfare of children cannot be overstakgd’.OZ

163. Amongst the concerns of sta@lders about future sufficiency was the level
of current uncertainty. ADSS CyRurdwold us that “one of the issues is that we don't
yet know fully what it looks li W many providers are actually going to
transition to the not—for—prc@ odel and what the gap is going to mean in that

regard”. They said that,&(bough unlikely,

‘if none of&*m transition to a not-for-profit model, we'd be
looki a requirement for an additional 204 residential
ho In Wales, with 653 beds, based on current figures. (...)
se figures fluctuate, and, as it currently stands, whilst they
ﬁfght be stabilising, there's a possibility that those numbers will
0(\ further increase.”°?

9 HSCWB14
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THSCWBI10
102 HSCWB16
193 RoP, 27 June 2024, para 304

52



Health and Social Care (Wales) Bill: Stage 1 report

164. Similar points were made by the Fostering Network, Barnardo’'s Cymru and
Children in Wales-Plant yng Nghymru, who said:

‘It is somewhat concerning that at this point in time it is not

clear how many for profit providers will leave the market,

meaning that the potential for disruption and negative impact

and demands placed upon children is quite significant, not

only in respect of their accommodation but also their b‘
connections with family, friends, school, health services,

communities and their relationships with current carers thl/g
will also be impacted.” é

165. A number of stakeholders, including the Children’s Societ @rred to the
practical challenges facing local authorities in setting up ne dential homes
for children, including the time and resources involved. Onég point, Sally
Jenkins, ADSS Cymru, told us: '\

‘It's a two-year run-in to establish a chi/p@g’s home; accessing
ly

the capital and revenue in parallel /\ challenging.”°s

166. Additionally, we heard of the import,gg of developing provision in
communities “where children are fro pposed to areas where property is
cheaper or easier to procure” % Q ¢

Q

167. Following the Committeeﬁ&\itial evidence session on the 6 June, the
Minister for Children and So Q‘Care provided a local authority breakdown. It
shows that 7 of the 22 aL@o ities have all their residential provision in the for

profit’ sector. KQ

168. In relation t Qer care, stakeholders highlighted the challenges in
developing ap\"mcreasing the number of foster carers, particularly in light of the
decreases @e had seen in the numbers of people prepared to be a foster parent.
Sarah T @as from the Fostering Network said:

0(\ “We are facing a crisis in relation to fostering. We know that
there are children going into residential provision who should

104 HSCWB18
195 RoP, 28 June 2024, paras 301-302
16 HSCWB4
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be going into foster care, but we do not have enough foster
carers.”o’

169. Sally Jenkins, ADSS, told us that moving foster carers from working for an
independent fostering agency to a local authority “is a process”. She said that work
with the Welsh Government was already underway to ensure those processes are
as robust as possible, “but that is a challenge”.©®

170. Family Fostering Partners were critical that the Bill “offers no new mea%
to expand the pool of foster families, exacerbating the existing problerr*k,ll

171. In relation to the current position across local authorities, ADSS ru said
this was “hugely variable” with “very little work required” in one lg &uthorlty
‘hundreds of placements that will be required” in a couple of rger local
authorities, and in the remaining authorities, “it will be teni@

172. Sally Jenkins from ADSS Cymru told us that, in heNgwn authority, despite
work to develop children’s homes over the last 10 s, there was still a need to
develop a further two homes to match their cyr, Nneed. She said that specialist
provision for disabled children was somethj \ey would “struggle to manage on
a local authority basis” and would need t lodk at regionally.™

173. The importance of regional WO@ to ensure sufficiency was also referenced
by a number of other stakeholderQ\ luding the Fostering Network, TACT,
Barnardo's Cymru.

174. In relation to secure B}ements the Royal College of Psychiatrists Wales said
it was “imperative that inating profit isn’t pursued to the detriment of the
particular needs an erabilities of children requiring secure accommodation”.
To that end, the meol section 12 of the Bill, which will require local
authorities to rt to the Welsh Ministers on how they have, or are expecting to,
increase t ount of secure accommodation available. However, they argued
that it urrently unclear what consequences local authorities would face if
th% d to increase such provision.

197 RoP, 27 June 2024, para 18

198 RoP, 28 June 2024, paras 301-302
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Disorderly exit of private providers

175. Many stakeholders raised concerns about the possibility of a ‘disorderly exit’
of private providers as a result of the Bill, and the effect this would have on future
provision of placements.

176. Barnardo's Cymru said that Wales is “facing a social care crisis” and they were
“‘concerned that social care in Wales is not currently in a stable state from WhiSl
to make a significant change”. They went on to say: (l/

‘It is a concern that with the sector already being so unstob/gl/
further changes could exacerbate this, particularly if provgydNs
were to abruptly leave Wales and create further chur staff
shortages. The Explanatory Memorandum notes th Is still
unclear what level of churn should be ex,oected@'n the
changes to the sector, although we have o/rebe seen some
private providers choose to leave Wales. ™

177. The WLGA said that “if current for-profit pfc@rs decide to exit the market
or reduce their services, there is a risk of a SQ&% and critical shortage of
placements, especially for children with Rm lex needs”.™

178. CIPFA made a similar point, say %at the reference in paragraph 7.84 of
the RIA suggests that small numb% f for-profit providers will convert to not-for-
profit models. They said, in th st optimistic scenario, local authorities will have
to secure provision for 50% e 87% of looked-after children in Wales, which
equates to 233 children. , %proﬂt providers leave the market quickly, this will
cause significant d|sr& n to the care of a large proportion of looked after
children in Wales."

179. The Chil@'s Home's Association has said that only one of its members
operating les has expressed any interest in converting to ‘not for profit’ and
anticip @ithe closure of 21 homes and 331 placements, likely to be for children

W6 support needs."

™ HSCWB4
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Impact on the workforce

180. A number stakeholders highlighted the possible impact of the Bill on the
social care workforce which, they said, was already “in crisis”.

181. They feared that the policy could see an increase in staff leaving the sector
due to concerns about job security (if providers chose to leave the market), or to
seek employment elsewhere with better pay, less risk and fewer antisocial hoyrs,
“all of which are sadly the hallmarks of working in children’s social care”.” (l}‘

182. NYAS Cymru called for the Welsh Government to “develop a plan t%upport
the workforce and retain staff during this transition”. @

How to support the not-for-profit sector C}SD
183. A number of stakeholders, including Barnardo's Cymr d the Fostering
Network, discussed how best to support the not—for—pr)\!i}’eector, with the
Fostering Network calling for the opening of a “sociakcare register for foster carers
in order for them to ensure that they have that s&@ vel of status as social
workers and residential care workers”." {\

184. The CYPE Committee also suppor eb{he development of a national register
of foster carers, and had previously r c@mended this to the Welsh Government
as part of their own inquiry work. @écommendation had been accepted in
part by the Welsh GovernmenfrNthough “disappointingly, it is clear from the
Fostering Network's recent eéhce (..) that the work is not progressing”.

185. As such, the Comm@ae asked us to consider recommending to the Welsh
Government “that th % be amended to make it mandatory for foster carers to
register with Soci re Wales in order to provide foster placements for looked

after children, by accelerating progress towards a national register of foster

carers”20 @
S

186. S enkins, ADSS Cymru and Chair of the 4Cs Board, however, told us that
‘a lute wealth of data” is held in relation to for-profit and not-for-profit
providers and, as such, she was not sure what purpose a national foster register
would hold.™”

7 HSCWB4, HSCWB13
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187. The Fostering Network highlighted the importance of having a process by

which foster carers can remain approved as foster carers during the transitional
period, so that “they can keep that registration, in the same way a social worker

can, and move from one employer to another”? They also highlighted the need
for:

‘a clear communication to our fostering families right now, as

soon as possible, to tell them what this transition will look like,

to give them the reassurance that they need, (..) and relay thes, (l/
concerns before people do leave the sector, because foster (}6
carers will be, and are, very concerned, and they will leave Qn

we need this provision to remain in Wales."> 6Q®

Timescales for transition C}'

188. The specific timings for the introduction of the ‘notler profit’ powers are not
on the face of the Bill. Section 4 of the Bill sets out tr r%&ional arrangements for
existing providers of a restricted children’s service@ib were registered prior to
the new ‘not-for-profit’ requirements).

Q
189. The Explanatory Memorandum setswghat the intention is for the
provisions of the Bill to be brought intc%fect so that:

. From 1 April 2026, new @%}Iers registering with CIW will be required to
have “not-for-profit” sf\ s.

. From 1 April 2027Qisting “for profit” providers will be subject to
transitional ions, subject to some exceptions. This includes a power
to preven@o ders from providing a place for any new child after a
e

cannotée' er from 2026, there is no indicative date in the EM, nor a specified
date | Bill, from which existing for-profit providers will not be able to provide
pl&ents.

certai @
190. While ék@rt:)anatory Memorandum indicates that new for-profit providers

191. The Bill includes regulation making powers allowing Welsh Ministers to
determine the end of the transition period for restricted children’s services. The
Statement of Policy Intent for Subordinate Legislation says:

22 RoP, 27 June 2024, para 56
125 RoP, 27 June 2024, para 86
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“The power will allow Welsh Ministers to determine the end of
the transition period for restricted children’s services, including
the ability to respond to the potential need to determine
different days in relation to different types of service and
different descriptions of service provider: for example, if the
achievement of not-for-profit placement sufficiency is uneven
across service types.”

192. There were significant concerns from most of the stakeholders who (l/b‘
responded on this matter about the timescales for transition, with som Q
stakeholders suggesting that a timeframe of 10 to 15 years could be ne@dedm.

193. The WLGA said that “transitioning from a mixed market tq @w—proﬁt model
will demand significant time, resources, and planning”. Thﬁ}d that, as
currently set out there is no timeframe for the length of th nsition period,
however the costings in the RIA imply that this could IRe &wver a 3-year period. In
their view, given the amount of work required to tagtms commitment forward

and the need to avoid as much disruption as po this would be an “overly
ambitious aim” and that “a longer period of tjrg ill be needed”.

<

194. They went on to say: '\

Q

‘It is essential that the tr, @tfono/ period, along with the
financial costs and i @tions are monitored closely with
adequate timescal plied. This will need to take into
consideration a r e of factors including the level of demand
for placemen 07 restricted services, and the speed of
re,o/oceme/( for-profit by not-for-profit provision. Any decision
to brin transition period to a close will need to be

infor. by close engagement with councils and careful

co eration of children’s rights under Article 8 of the

CRC."»
O

19§ﬁren Mutter from ADSS Cymru said that if local authorities and the sector
wer® not given enough time to transition, “the risk is that there will be an
enormous decrease in the numbers of placements and beds available for young
people” %

______________________________________________________________________________________________________________________________________
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196. He went on to say:

‘as we have seen in the past years, as our sufficiency problems
have increased, we've had to make unregulated arrangements
for the children that are not as safe, do not provide as good
outcomes, as do reqgulated provision, and they place enormous
pressure on local authority staffing and budgets. But most of all,
they place those children at greater risk,

™
—and the fear is that we will plough into a situation where t Q(l/
numbers of situations that are operating without regulat/oé%

will increase exponentially, with a number of vulnerable @

children in those unregulated settings being placed ater

risk when compared to situations where they wo placed

in regulated and managed settings.”? é

197. The Children’s Society were similarly concerned aﬁout the impact of the
timeframes on children’s safety, saying that they * ot provide enough time for
providers and other stakeholders to reach thes& s (..) safely”.=

198. They went on to say that the lack of ppfosmation about which for-profit
providers will benefit from the transiti grrangements ‘brings uncertainty and
instability to providers and to chH@h care.” They said that clarity was needed
about the timescales, and this § be provided before the regulations are

published.” Q

199. Children in Wales-P ng Nghymru said that the transition phase
‘demands adequate and has to be properly managed to minimise any
disruption to childré continuity of care and allow time for the market to
readjust and th -profit sector to grow”. They called for the current timetable
for the transi&hase to be “reconsidered” and for a risk assessment to be

publishe%

20@ on for Children was concerned that the “transitional arrangements may
Nno long enough and force a crisis in the already overloaded existing

provision””

27 RoP, 27 June 2024, para 340
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201. CIPFA said they were concerned that the timelines “underestimate the scale
of the challenge in implementing the policy” and are “marked by optimism
bias” .=

202. NYAS Cymru “do not agree with the Welsh Government'’s aim for all for-profit
providers to be transitioned by 2027, saying they did not think this timeframe was
“appropriate or realistic given that private providers of children’s social care
currently make up the majority of all placements in Wales.” They also felt that
Welsh Government's transition plan was not robust enough to support th@‘l/

timeframe. s (l/

203. The Children, Young People and Education Committee told u ta
deadline of 1 April 2027 for existing for-profit providers to trans'tié@

profit providers would be “wholly inadequate to fully mitiga f the risks of
placing all children in fully not-for-profit care placements 6

0 not-for-

204. In relation to the powers for Welsh Ministers to m'\e regulations about the
transitional arrangements, the CYPE Committee s hey were “concerned that
there is no fixed end date for those transitionat ngements’. In their view, it is
‘important to have clarity over the date by I8N profit will be removed from
children’s care”. They urged the Welsh Gch@rnment to “set out clearly an end date
for the transitional arrangements, hayi irst consulted fully and constructively
with local authorities and other k keholders to ensure that a lack of not-for-
profit placements does not pusﬁ\Qh dren into unsafe unregistered

accommodation”. s QQ

205. Barnardo's Cymru y€)e concerned about the potential for “further churn’
within the social caregddkforce if the transition was to happen too quickly®™.
However, they to

‘I d@@think we should take the foot off the gas in terms of
gpgress/ng this over the next two yeqrs.

2% did, however, feel that it would be “very, very difficult” to have
eliINhated all profit from care across Wales by 2027. They suggested a “phased
transition period beyond 2027 for a further 12 months or more, and that would
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then enable you to be able to use for-profit providers but only for that period of
time" .’

207. In contrast, the Children’s Commissioner and TGP Cymru said they were “not
actually advocating for a delay or an extension of the timetable™

‘We want it to be managed carefully and sensibly, but not
delayed.

(..) it's not about a cliff-edge point in any of this work. We're noQ(l/b‘
saying, ‘From this point, everyone will move on 1 January, or

whatever date, and that will be that’ this is about the

managed transition and plan for this. | think that if yo sh

the date back for it to even start, then the investm nd the

work won't follow, so you need to have the firm In place to
make the actions happen that need to hop& 158

208. Similarly, TGP Cymru said the benefit of a dea e was having something to

work towards. Their concern, they said was that focus needs to be on the
quality of placements for young people, as Qﬁbsed to the deadline being on the
current placements.”= '\

209. Care Inspectorate Wales told u$ one of the things they “particularly
value” about these provisions is th% ere is “no hard end”:

‘So, as from 1 April 6, no for-profit provider can register with
Care Inspectorat ales to provide services. But the transition
of the April 2 , which means that, with a supplementary
placeme ed by Welsh Ministers, a child can be placed in
a for-p service, means that we're not facing a cliff."«°

Exceptloniteh low ‘not for profit’

Supp @entary placements

ection 13 sets out the ways in which looked after children are to be
accommodated in “the most appropriate placement”. The Explanatory Notes to

7 RoP, 27 June 2024, para 93
8 RoP, 10 July 2024, paras 102-103
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the Bill say that a placement can be in “unregistered accommodation (on a

temporary basis or in cases of urgency)”.

211. Local authorities must make an application to the Welsh Ministers for
approval to place a looked-after child somewhere other than a ‘not-for-profit’
entity, referred to as a “supplementary placement”. The Bill sets out the steps that
local authorities must take if an application for a supplementary placement is
rejected by the Welsh Ministers.

212. A number of stakeholders, including NYAS Cymru, Voices from Carqiﬁﬂu,
out the

CHA, TGP Cymru and the Children’s Commissioner, expressed concer%

approval of supplementary placements and how the process woul @3
practice, and called for clarity around the criteria for Ministerial\ ion-making.

213. Sarah Crawley from Barnardo’s Cymru, said: OO

rk in

‘I'm concerned about ministerial sign-off nc'ts()eing particularly
practical when, at 5 or 6 o'’clock of an eveling on a Friday;,
you've got a young person that needs rgent placement and
you just don’t have the provision. nQSt could have knock-on
consequences to further unreg,.«/o d placements being used.”

214. NYAS Cymru told us they “‘do n b%ieve this duty should be placed on
Welsh Ministers” but instead recor% nded that “local authorities set up an ‘on
call panel to make the decisi ’S\VA/hich could be accompanied by a duty on local
authorities to report all app@ons to designated Ministers on a monthly basis to
keep the Welsh Governmntinformed and to enable intervention when

necessary."? KQ

215. The CHA al Qed for the approval process to be delegated to local
authorities, s they were “well-positioned to make these decisions promptly
and effecti\e s

216. N Mutter from ADSS Cymru said that the process of Ministerial approval
fornsYplementary placements “represents a separation out of the decision-
making responsibility and the consequent management of the risk. He said that,
for him, those two matters could not be separated. He went on to say:

T RoP, 27 June 2024, para 93
42 HSCWB14
% HSCWBI13
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‘Heads of service, directors, make very important risk-balanced
decisions, and they then go on and own that risk, which is quite

right. We can’t have a situation, in my view, where a Minister

who is removed from the operational realities of individual

children’s situations is making decisions about those individual
children and then leaving the heads of service or the directors

to manage the consequent risk. (..) The person that makes

those risk-based decisions has to be also owning that risk, and bg
that for me can only sit in local authority head of service or (l/
director hands.”* (l/

217. Home for Good and Safe Families proposed that the Childresy é
Commissioner’s Office should be responsible for making decisi&@about
supplementary placements, because “its statutory rights arﬁlensive knowledge
of the sector is better equipped to make decision that pf\ e the welfare of
children.”=

218. More broadly, ADSS Cymru called for more @to be provided both in
relation to exemptions for children currently the system, but also for those
who may require very specialist placement at can only be sourced in for-profit
provision, for example in England.s Q

219. The WLGA and Voices from C@g/mru both felt there was a need for more
information about how the app{&varl process would work in practice. Voices from
Care Cymru told us there wa eed for “clear criteria, so that people can
understand the basis on WI’?bh that decision is being made, and particularly that
the child themselves c nderstand the basis on which that decision is being

made” ¥ @S

220.Rachel T s, from the Office of the Children’s Commissioner, also touched
on retrospec@ approvals, questioning whether they really act as a safeguard

within géystem.148

Ul@tered accommodation and Deprivation of Liberty Orders

221. Placing children in care in unregistered accommodation is illegal in England
and Wales. ‘Unregistered accommodation’ is the term widely used to describe

44 RoP, 27 June 2024, para 13
1“5 HSCWBI16

%6 RoP. 27 June 2024, para 311
%7 RoP, 10 July 2024, para 153
1“8 RoP, 10 July 2024, para 155

63



Health and Social Care (Wales) Bill: Stage 1 report

accommodation in which the provider delivers ‘care’ to a child under 18, but is not
registered with Care Inspectorate Wales.

222. Children can be deprived of their liberty for welfare reasons or risks to their
safety. A decrease of available placements has meant that when a suitable secure
placement cannot be found in any of these settings, the High Court can use its
powers to deprive the child of their liberty in an unregulated placement.

223. Children in Wales-Plant yng Nghymru told us they did “not support th«(l/b‘
proposals in section 13 for unregistered accommodation to be consider@w
appropriate option for any length of time for any child, and reject the pro¥osal for

it to be placed in legislation.” They continued: QQ
‘Placing a child in unregistered accommodation is ently
illegal in Wales and should remain so. We raise ncerns with

the UN Committee on the Rights of the Chi/c/hggord/ng
children being placed in unregistered acco odation which
have since been reflected in their recompﬁndotions. 4o

224, The Children, Young People and Educ i&p ommittee told us that they
believed the provisions in section 13 “‘would [dad to an unacceptably high risk of
an increased use of unregistered accor@odation which would not provide the
levels of care and supyport that chi&@\‘and young people in care deserve.”

225. They went on to say: s’\\

‘We are deeply cé&emed about these new provisions, which
provide a ro r local authorities to place children in
children’s s that are not registered (..)

We \Qhe safeguards set out in the new sections 81B(3) to (8)
of t@ 2014 Act, and the mandatory reporting arrangements in
@ tion 75D. But we are not convinced that these provisions
(\bm/tigote the risks of normalising unregistered placements. Our
0 concerns are compounded due to the likely short-term
shortage of not-for-profit placements for children (..) which may
lead local authorities to place even more children in
unregistered accommodation, including an increasing number
of children who have been deprived of their liberty."s°

49 HSCWB18
150 Letter, Children, Young People and Education Committee, 18 July 2024
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226. CIW said they recognised the pressure on local authorities to find places for
children, saying they did not know of a single head of children’s services who
wanted to place a child in an unregistered setting. They said they had done a lots
of work to highlight the scale of the problem and to work with partners in local
authorities to ensure that, where children are placed in unregistered services, it
was for as short a time as possible.

227. They told us:

™
“‘We will be watching as an inspectorate (..) very closely to m (l/
sure that those figures [for placements in unregistered settipg
don't climb, because (..) we would worry about with any @)
increase in services operating without registration, an&’/l be
monitoring it particularly carefully as we go thro is
transition period.”s? '\6

228. \We asked CIW whether the provisions in the Bill a%d explanatory
memorandum relating to supplementary placem will act to effectively
‘legalise’ and normalise unregistered placeme Wales, because the Bill, as
drafted, does not prohibit any unregistered{raxement being used for a child of
any age. Further, paragraph 55 of the Eﬁﬁnatory Notes to the Bill refers to a
placement meaning accommodati hild in unregistered accommodation on
a temporary basis or in cases of ur@y‘. In response, the Inspectorate told us:

*

‘we made a query t, Ish Government about that. And my
understanding is t that is an incorrect use of the word. So,
sometimes, t @/ords ‘unregulated’ and ‘unregistered’ are
mixed up. K

So, W@e’ve been told is that the intention was that that
ref@ ce should be unregulated'. (..) we were content with the
onse that we got that that was an unintentional reference
ﬁfvim the explanatory memorandum, and sure that will be—
0(\ I'm hoping that will be—altered.”

BTRoP, 17 July 2024, paras 205-206
152 RoP, 17 July 2024, paras 205-206
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Impact on affected children

Involving children and young people in the proposals

229. A number of stakeholders questioned how the views of children and young
people affected by the Bill had been reflected within it.

person’ version of the legislation and consultation. Similar points were mad

TGC Cymru and Children in Wales-Plant Yng Nghymru, who said they We@
aware of resources having been produced to help inform children of the

proposed changes and to support organisations to effectively engag e voices of
children in their responses” = \0

231. The Children’'s Commissioner for Wales said that the o inform young
people affected by the Bill was a point she had “repeatew raised” with Welsh
Government. She said she would like to see more “dire’&communication with
and for young people” and that she had “asked th (nister to produce a letter
and/or video to young people to provide reassur@?@s to them around the Bill's
instruction but | am unsure whether or notQ&\as been done” ™

230. This point was made by NYAS Cymru, who called for an accessible ‘youné
t

232. NYAS Cymru told us that one of tk@' oncerns:

‘is that children and yo eople currently who are going to
be affected by this | ation don't know this is going to
happen (..) I woul the majority don’'t know. So, | think there
needs to be a reaMegard for engaging more with children and

young peoplq
Advocacy so(b

233. NYAS C)@ and TGP Cymru both state that an active offer of advocacy is
needed fi %ny child affected, or potentially affected, by the Bill, saying that only a
“very@percentage of young people placed in private accommodation access
in@ ndent professional advocacy, despite meeting the eligibility criteria™=e.

NYAS Cymru told us:

‘Advocacy is at the heart of safeguarding. We know it's to make
sure that children and young people have independence, that

155 HSCWBI

% HSCWB36

55 RoP, 10 July 2024, para 135
156 HSCWB25
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they have a right to see somebody in confidence about
anything that they're concerned about, to get it stopped,
started or changed. So, | think that advocacy should be at the
heart of offering that provision to children and young people
through this Bill.">7

234, Similarly, the Children’s Society argued that provision should be included in
the Bill to offer specialist advocacy for children affected by changes to their c
arrangements as a result of the Bill. This offer, they said, should “enable Ch&ﬂ to
have a say in any changes that are happening to them and for that to czﬁl/ ute
to decisions pertaining to replacing them with other providers” > \

235. We also heard that the Bill was a “missed opportunity” to Ieé@te for
provision of a residential visiting advocacy service for childr (9 re homes. TGP
Cymru told us they had “long been calling” for such provisi o be a requirement
of regulation and inspection of private residential hor‘rK.

236. This call was echoed by the Children, Youn ﬁ;ple and Education (CYPE)
Committee, and formed the subject of a reco %ndation by that Committee to
the Welsh Government in a previous inquirgj services for care experienced
children and young people. That recomnhgn ation was rejected by the Welsh
Government, who argued that the ‘%@offer’ of advocacy was extended to
children in residential settings. Q

237. The CYPE Committee a%&, however, that relatively few independent care
homes have advocates, anc@ ff working in independent care homes are not
always as aware of chil r@'s advocacy rights as they should be. They saw the Bill
as an “ideal legislativ icle” for this to be taken forward and asked us to
consider recomm@ ng that the Bill be amended:

so t the provision of residential visiting advocacy for each
gqc/ every children’'s care home is a requirement for registration
(\6 s a provider of children’s care homes in Wales”s°

57 RoP, 10 July 2024, para 166

%8 HSCWB10

9 RoP, 10 July2024, para 122

160 | etter, Children, Young People and Education Committee, 18 July 2024
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Other children’s issues

Accommodation ‘within or near to ‘ the local authority

238. Section 10 of the Bill amends section 75 of the Social Services and Well-Being
Wales 2014 Act to specify that the local authority must take “all reasonable steps
to secure” accommodation for looked after children rather than “steps to secure,
so far as reasonably practicable” as is currently the case under the 2014 Act.

239. Subsection 1 requires that this accommodation is “within, or near tg @(l/
authority's area” rather than the current requirement that it “is within the
authority's area”. @

AS)

240. The Explanatory Notes (EN) set out that “this enables loca 5q' orities to
make arrangements with other local authorities to develop@ children’s homes
and foster care placements”. The EN go on to say that thjg amendment
“acknowledges that there will be circumstances in WhM a child placed outside of
the local authority's area may be nearer to their hg community than if they
were placed in a different part of the local auth@M\yY's area”.

241. NYAS Cymru told us it did not agree W% section 10 of the Bill. In their view,
this wording is not strong enough to e@ that placing children and young
people out of area “does not becor‘r‘%he ‘default’ option for local authorities”.

N

242. They also felt that the use he language ‘near to’ is unclear and may be
interpreted differently by Io&@s thorities which, they said, could lead to
inconsistent practice acrgssWales. They urged the Welsh Government to define
the term ‘near to’ in se 10 to “make clear which is the appropriate maximum
distance a child or person can be moved away from their local area.”®

243. Similarly, t&hildren, Young People and Education Committee told us they
“‘would havij@ious concerns if the provisions in section 10 lead to more children

being pla@

the eyt ce they had taken in two significant inquiries was that, “for the majority

outside their home area”. They said the overwhelming view across

of\gh) dren, out of area placements increase the risk of children going missing,
being criminalised or sexual exploited, not to mention making it more difficult to
maintain relationships with their birth family or friends or avoid the need to move
schools”. They went on to say:

5 HSCBW14
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‘Even when it is the right decision to place a child in a different
local authority, local authorities must consistently follow
regulations and guidelines relating to information sharing to
ensure that being in an out of area placement does not
compromise the quality of safeguarding for any child.”®

Sufficiency plans

244, Section 11 of the Bill amends the 2014 Act to insert a new duty on Iocal(l/b‘
authorities to prepare and publish an annual sufficiency plan before th Q
beginning of each financial year. It must detail the steps the local authori# will
take in that year to fulfil its duty to take all reasonable steps to sec @
accommodation for looked after children. Before publishing t%‘ge\e , a local
authority must prepare a draft and submit it to the Welsh Mj rs for approval.
Section 11 also sets out the procedure to be followed if the’éﬁ}is not approved.

245. Sally Jenkins, ADSS Cymru and Chair of the 4Cs B'c%rds, told us that there was

a need for: ‘ é(b%

‘significantly more detail in re/atigkb the proposed sufficiency
plan but also how it aligns witR ex¥ting work. So, for example,
under each of the regional p@nershi,o boards, we already have
duties in terms of mark@ﬂtion statements, and those refer
exactly to how we W@K h our providers. So, specifically, in
relation to the suffi v plan, that is what we would like to

see."es \)

246. Mike Anthony fr@%CT Cymru told us that a “lack of market position
statements from Io@' uthorities” had made it difficult to plan and take managed
risks with devel ent. He said that the sufficiency plan proposals in the Bill

sounded posge, but he also argued that more information was needed about
them. ®\

247, (@fihildren's Homes Association said they were unclear what happens if a
suglency plan is not approved, saying it could “imply that by proxy Welsh
Government are dictating what the sufficiency plan should contain, ignoring
whether it is reasonable or achievable for the local authority” s

162 Letter, Children, Young People and Education Committee, 18 July 2024
165 RoP, 27 June 2024, para 288

164 RoP, 27 June 2024, paras 44-45

165 HSCWBI13
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248. They also said they were “concerned about the additional burdens this will
place on local authorities by having to produce an annual sufficiency plan, and
whether this will make any material difference to achieving the policy
objectives’

Mandatory reporting for specific individuals

249. In her evidence, the Children’'s Commissioner refers to the omission from.the
Bill of a requirement for specific individuals to report child sexual abuse, as
included in the Welsh Government's earlier consultation on proposals f %ill.
She points to “a recent case of the headteacher from North Wales rec r?tif
convicted of sexual offences involving pupils as an example of whe @ appears
that compliance with the existing frameworks may have been {é@cantly
lacking, leading directly to harm to these young women’. 0

250. \We asked the Minister why the Welsh Governmentlfs@d chosen not to
include provision for mandatory reporting for specifi mividuals in the Bill, and
she said the government believed that the curren roach, which mandates
organisations to report rather than individuals,‘“i\ e right approach for us in

Wales” . ¢7 Q‘

251. Responding to this, the Children's@mmissioner said that “a key factor for an
organisation-level duty to be succ @I‘must be awareness raising”; that policies
should reflect the organisation’&%onsibilities and that regular and refresher
training is provided to all staff, went on to say:

“The informati gored by Welsh Government sets out why
they don't wikRIN\Io make changes to the current legislation, but
doesn't se@ t the actions they are now taking on awareness
raisin example. In order to accept their reasoning, | would
res tfully suggest that more detail is required in that respect,
ébe assured that the current plans are sufficient to ensure
O

(\ ildren are being kept safe.”s®

%6 HSCWB13
7 RoP, 6 June 2024, para 21
168 Letter, Children’s Commissioner for Wales, 12 September 2024
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Evidence from the Minister

Providers must be ‘not-for-profit’ entities

Permitted business models

252. We questioned the Minister about the models proposed in the Bill and asked
whether she would consider changing the Bill's approach to reflect the calls qf
some stakeholders to treat small and medium enterprises differently from QP%‘
large providers owned by public limited companies or private equity ﬁr?jlg

253. The Minister said that providers had told them that, rather thar@sﬁning ‘not-

for-profit’, it would be more helpful for the Bill to set out the acc le models.
She said there were continuing conversations with the sector d other
models, for example, employee-ownership organisations. er, any model

involving the extraction of profit was not acceptable to thg Welsh Government.’®

254. Further to this, Anthony Jordan, Head of Progrady)me and Legislative
Implementation within the Welsh Government’ ial Services and Integration
Directorate, confirmed that, amongst other Qtﬁbo elsh Government had been
speaking directly to the Children’s Com ning Consortium Cymru and

Cwmpas: Q

‘we have been dISCUSSI@th them quite specifically what
exactly itis, in terms S e qualities that come with, for
example, an emp &—owned trust vehicle that they think
might make /td/} ed with our policy imperative, and how
does that ow do those qualities differ from the qualities
that are //é%)t in our four models.

An@t@se conversations, | think, have been useful—not

through conversations yet, but they are informative and

b@e will, of course, be reflecting on them once they've come to a
conclusion, which I'm hopeful they will do fairly shortly.””°

255. As regards the potential for loopholes in the proposed legislation, we asked
the Minister whether the provisions in the Bill were sufficiently tightly drawn to
prevent for-profit delivery of services in the future. She said that the Welsh

169 RoP, 17 July 2024, para 32
79 RoP, 17 July 2024, para 32

71



Health and Social Care (Wales) Bill: Stage 1 report

Government had “learned from the experiences of Scotland” and made it clear in
the Bill that only the four not-for profit models proposed were acceptable:

‘And anything that we see as seeking to get around that, like
the introduction of management fees or similar sorts of
arrangements, would be seen to be for-profit and therefore not
fitting within the terms of the legislation, and would not then be
eligible for registration.””

256. Anthony Jordan added that, in addition, the Welsh Government hqj/@glén
powers to look at the question of unreasonable payments. He said: \

‘that is designed to be a way in which we can maintajQ\gn
oversight and satisfy ourselves that money is not bex aken
out of provision in a way that disquises the extrc@)n of profit."”

257. Penny Hall told us that the Welsh Government Wb\“working closely with

providers” to understand the barriers involved in ch ing business models and
how best to support existing providers to do thi N this point, the Minister
confirmed that it was “in our interest to WO%\?‘Q\’]" providers in the process of
transition. She went on to say: '\

‘despite the fact that We'qgn very clear about our position
on this, we actually hov@ n, in the system, over the last year
or so applications fos’\ ther 24 or 25 for-profit providers
wanting to come&ﬂd set up in Wales in the full knowledge
that they maybe be expected to transition to a not-for-profit

model at s point in the future. So, it's really not putting
anybody t the moment and we certainly haven't seen any

for-pr roviders exiting the sector yet."
Costs and {o@ntial savings
258. | éation to the costs of the current system, the Minister said:

‘In 2016-17, | think the cost to local authorities of looked-after
children was around £65 million. We've seen that increase in
less than 10 years to nearly £200 million; that's a 300 per cent

'RoP, 17 July 2024, para 16
72 RoP, 17 July 2024, para 17
75 RoP, 17 July 2024, para 27
74 RoP, 17 July 2024, para 29
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increase. Somewhere in the region of 20 per cent to 25 per cent
of that is being extracted as private profit.

If we continue on this trajectory, we are going to see within
another 10 years potential costs for looked-after children
approaching £1 billion. The option of just sitting here and saying
that that's okay and we’ll continue to do that is not an option
that | think is a reasonable or viable one.””

™
259. She said that, in times of financial hardship for local authorities, th %(]/
looking at every way they could make the most of the money that is a ?Lble to
them, and “they very much see this as the long-term answer and (%@ se to the
provision of looked-after children”.”®

260.\We put to the Minister the evidence from the WLGA t@savmgs arising from
the Bill were likely to be cost avoidance rather than casH&ple savings, so would
not go back into the care of children. A

261. Responding to this, she said: 6

‘I don't accept that. | think we ne to be very clear about this.
This is not going to produce INgS overnight. (..) we're working
very closely with local aut, %s We know that this will require
some initial /nvestment%e know that, for local authorities and
the third sector, this & require quite a significant upfront
capital investmen %d we're working very closely with them on
how we can s gt that and how local authorities themselves
can use the@rrowmg powers to support that.

| don ept the premise that this will end up costing local
aut les more, when we have private providers at the
ent that basically dictate the market because they are so
6@9 (..) So, this is about really giving the control back to local
quthorities in terms of the ongoing costs. We would anticipate
0 that we would start to see those savings being seen by local
authorities within a 10-year period.””

262. On funding for the transition, the Minister stated that the investment of £68
million over three years “should be seen as enabling our approach, not a

75 RoP, 6 June 2024, para 53
76 RoP, 17 July 2024, para 42
77 RoP, 17 July 2024, para 37
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substitute for legislation”. She said it was being used to “bolster the ability of both
the local authority and third sector to provide residential and foster care services,
by developing workforce capacity, recruitment and skills".”®

263. She said that, in addition to revenue funding, the Welsh Government wanted
to “build on our broader capital investments across care and support for children’s
services” in the provision of more beds and homes and, to that end, Regional
Partnership Boards had been allocated £25.4m from the Integrated Care Fun
and Housing with Care Fund to deliver 40 residential accommodation sc)@ys
for children across Wales. She reported that half of these are residentialél/ m
for children with complex needs that will deliver 96 beds in total; of tfﬁs , 5 are
already operating with 15 beds.”” 60

L

“We are still three years away from our intendbq
implementation date of April 2027, with gc’b&y providers having

es
264. She went on to say:

waited to see the provisions in the Bill e determining their
futures. We will continue to work cl with all parts of the
sector as we move closer to Aprik SO as to ensure we have
as accurate a picture as ,oossitb%g of local authority forecasting
and modelling o/ongside% er intentions.”

*

265. Looking ahead, and followjgMwquests from local government for clarity
about future funding, we ask e Minister what would be the annual financial
commitment from Welsh G@‘ rnment going forward to develop the not-for-profit

provision. O

266. She told us the@&/vas not an agreed budget beyond this financial year. She
did, however, s t she recognised the pressure on local government finances,
and that the roposals are a high priority for Government and will be
consider@@s part of the forthcoming budget round.’®

Tra\& and ensuring sufficient placements to meet demand

267. We put to the Minister the evidence we had heard about concerns relating to
the arrangements and timeframes for transition. She told us that the Bill included

78 Letter from the Minister for Social Care, 28 June 2024
79 Letter from the Minister for Social Care, 28 June 2024
180 | etter from the Minister for Social Care, 28 June

74



Health and Social Care (Wales) Bill: Stage 1 report

a number of measures which, when taken together, would “serve to ease that
transition process as far as possible”:

‘transitional arrangements, which will enable existing not-for-

profit providers to continue to operate; the ability of local

authorities to continue to place children in for-profit provision,

where that is consistent with their well-being: and, subject to

Welsh Ministers’ approval, new duties on local authorities in b‘
respect of sufficiency and sufficiency plans”® Q(l/

268. In relation to timeframes, we asked the Minister whether a longe Fglﬁod of
time was needed to move from the current system to the future r@ . She said
that, whilst a reasonable period was necessary for the transition @ ork
effectively, to ensure that we've got sufficiency in the systerm. és policy was not
‘coming out of the blue” '\'b

‘We've had an eliminate programme in placd now for the best

part of three years (..) where local auth s have been able to
prepare and to build capacity Withif\ Ir own areas for
moving towards a not-for-profit Ns/on.”

269. She said she saw the transition “n@ng relatively quickly” from April 2026.

*
270. It would be “key’, she said, to @Qinue discussions with the sector “‘about
getting as many of them as pos:\' le to transfer to one of the not-for-profit models

”

that we propose in this Billoo

“‘We know th ere are many good providers there who we
think we really work well with by transitioning them to
not-for, it deliverers of children’s care.”®

271. Inrela ic@to secure placements, the Minister said the intention was to
reduce Péﬂumber of children in secure or tier 4 accommodation because it can
lead m being placed further from home. She confirmed that secure
pr@ﬁn was “very much” part of the elimination of profit programme and that
‘we are looking particularly at accommodation that is smaller and that is
regionally based to support children in their own locations”. s

BT ROP, 6 June 2024, para 114
82 RoP, 6 June 2024, para 62
183 RoP, 17 July 2024, para 90
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272. In relation to work on sufficiency, Albert Heaney, Chief Social Care Officer for
Wales, told us that the Welsh Government had, “smartly and appropriately” been
making use of funding from a number of sources in addition to the £68 million on
eliminate, including “the regional integration fund, working with regional
partnership boards to begin to develop placements locally”. He said that, whilst
that process takes time, “we are beginning to see now the fruit of that seed of
funding coming through, with additional placements being designed” .

Disorderly exit of private providers Q(l/b‘

273. We raised with the Minister the concerns of stakeholders about t e(l/
possibility of a disorderly exit of private providers and the implicat‘i@af this for
the children and young people currently in their care. Respon ir@ this, she said
that this was “not something that we're just dropping on loga horities, this is
something they've been preparing for over a period of tim

N

274. She went on to say: '\

‘we actually have seen, in the system,@he last year or so
applications for another 24 or 25@@1% providers wanting to
come in and set up in Wales innthésfull knowledge that they
may well be expected to troé%n to a not-for-profit model at
some pointin the future@it’s really not putting anybody off at
the moment®e. ’§

(..) And we have s@no for-profit providers exit the system
knowing that tés gislation is around the corner. So, again, |
am not con ed by the argument that we're going to see a
mass exo&sorder/y or otherwise.”®

275. Further %@IS Anthony Jordan told us:

éb‘e’ve seen one adoption service, one adult and children’s
bhome without nursing and a total of four children’s homes
0(\ voluntarily exit the sector, which is a very low number. Our
proposals have been known throughout that time. (..) All of the
statutory framework we've put around transition has been
designed in order to avoid any need for providers to exit,

84 RoP, 6 June 2024, para 81
85 RoP, 6 June 2024, para 114
86 RoP, 17 July 2024, para 29
87 RoP, 17 July 2024, para 53
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certainly in a disorderly way, and actually in any way at all, if
they can get behind our agenda.”

276. Alistair Davey, Deputy Director of Enabling People, Social Services and
Integration Directorate, Welsh Government, acknowledged the need for the
Welsh Government to work more closely with some local authorities, depending
on the level of privately provided care within their area:

“‘We've got over 1,000 children in care in Cardiff and about 80 (l/b‘
per cent in private provision. So, that's one of the local Q
authorities we really will need to work closely with. You'll fi (l/
others with very little provision from the private sector. S &rt
of this is we know that we have variation across Wa/e&erms
of rates of children in care, but also their reliance Q}?ivote
because, generally, they're the bigger geogro,oh/@ areaqs.”

because for many of those providers, they will still ontracted to continue to
look after children in Wales. And there will stills role for some specialist

placements”®© Q

277. The Minister said she “would hope that there wi Ibe orderly transition,

278. She also confirmed that the Wels@ovemment would continue discussions
with existing providers: QQ

‘We don't want thessi&'oviders to leave the sector. Some of
them are providi/@cel/ent care for children and we would
want to retain expertise and that excellence in the system.
So, itisino erest to work with them and to work with them
in the pro€®es of transition.”

Timescales fw%nsition

279. In eé?on to the timescales for existing for-profit entities to convert to a not-
for-pr, odel, the Minister told us that the Welsh Government was “very

an@ us for this programme” and that, from April 2027, they were expecting to
see existing for-profit providers transitioning to one of the four models proposed
in the Bill*

88 RoP, 17 July 2024, para 54
89 RoP, 6 June 2024, para 118
190 RoP, 17 July 2024, para 53
9T RoP, 17 July 2024, para 29
192 RoP, 17 July 2024, para 19
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280. \We challenged the Minister on the proposed timings, given the evidence we
had heard about the complications associated with changing models to a
company limited by guarantee or any type of charitable entity. She acknowledged
that, “depending on the size and the nature of the organisation, it will be simpler
for some to do that than it will be for others”. She also told us that the Welsh
Government had set up an elimination board, and that the for-profit and not-for-
profit providers were part of that transition programme, “so they're very much
involved in discussions with us about how they can transition to one of the ?,i/bg

models” % Q
YV
%)

‘we are working on the minimum really, realistically, there
will be a two-year period between the Bill (..) recej Royal
Assent and the first restrictions coming in on exiég providers
and their ability to take placements. That, ink, is a
reasonably generous amount of lead-in tigne, and, of course, it's
not a cliff edge. Providers will still be g operate in their
legacy for-profit mode for a perio @‘\m but that will be
controlled by provisions we have But'in the Bill around approval
of placements.”** Q

281. Further to that point, Anthony Jordan stated:

282. As regards the length of the @t‘ional period, the Minister informed us that
this “will be determined by ar e

placements in restricted servi®&Y and the speed of replacement of for-profit by
not-for-profit provision. Any‘&cision to bring the transitional arrangements to a
close will need to bei in a manner and at a time which is compatible with
Convention rights."@}b

f factors including the level of demand for

283. She went O say that, “given the many variables and the potential impact

upon vulnera@é children if their permanent placements were cut unduly short, it
would prudent at this time to project and set on the face of the Bill when

this oebum point will be reached”®®

ZSQhe Minister recently set out to the Legislation, Justice and Constitution
Committee that the regulation making powers to set end dates for the
transitional period “would be open to Welsh Ministers to bring the transition

19 RoP, 17 July 2024, para 21
194 RoP, 17 July 2024, para 25
195 Letter from the Minister for Social Care, 28 June 2024
196 | etter from the Minister for Social Care, 28 June 2024
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period to an end in a staged way, allowing local authorities whose task of
removing reliance on for-profit providers is more difficult to have more time but
introducing full implementation for other areas sooner.”

285. We asked her about the risks associated with such a staged approach, and
whether treating local authorities differently could act as a ‘perverse incentive’ for
local authorities to retain the status quo. The Minister told us:

‘Local authorities are at different stages of the process, and so (l/b‘
you can't force everybody to get to the same place at the sa Q

time; that's part of what we're trying to do. It's part of W/’)Ot
elimination programme is about with local authorities_ t

we're investing in to give them the resources to be a &%w/d
that capacity.”’

286. Adding to this, Anthony Jordan said that the Welsh&overnment had made
provision in this respect in order to be able to make so allowances for local
authorities “genuinely struggling” to eliminate progM™ithin the required
timescales. He also said they were thinking ab e provision “in terms of
making a distinction between different tpr service”:

‘So, it might be that, actuo//)@e could bring the transition
period for fostering servi@o a close rather more quickly than

we could for resident[Q/ &fre services, because | think the signs
are more positive t@é hat fostering services will wish to
transition.

(.) and the i e with secure accommodation services where

there are rently, no for-profit providers of secure
acco dation. So, we might want to bring that in more
qui again still. That's essentially the way we're thinking of

é{ng that particular power."°®

Exc{&\s to allow ‘not for profit’

\J

Supplementary placements

287. In relation to supplementary placements, the Minister confirmed that Welsh
Government officials would be able to act on behalf of Welsh Ministers to sign-off
placements. She also confirmed that the Bill would not prevent local authorities

97 RoP, 17 July 2024, para 64
198 RoP, 17 July 2024, para 66
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from placing a child in a supplementary placement prior to Ministerial approval
being granted™, and that Welsh Ministers may issue a Code of Practice under
section 145 of the Social Services and Well-being (Wales) Act 2014 to clarify
expectations on practice in this area.”®

288. The Minister confirmed that, after the end of the transition period, any
placement of a child in for-profit provision would need to be outside Wales as it
would not be possible to be registered as a for-profit provider in Wales. She wgt

on to say: Q(l/

‘However, given sufficiency of not-for-profit provision will be (l/
dominant factor in determining whether to bring the %)
transitional arrangements to an end, we anticipate t/@ ed
for a Welsh local authority to place a child in fo%g) provision

in England after that point will only arise in exc nal
circumstances.” '\
289. Further to this, Albert Heaney confirmed tha Welsh Government had

4

been meeting with UK government coIIeaguesE eéxplore cross border issues’, as
both governments wanted to see their ow ren being looked after closer to

home. 202 '\
Q

290. In relation to the criteria to bi@d by Welsh Ministers in assessing a
supplementary placement req&, e Minister told us:
N

“‘Welsh Ministers &omp/y with section 81B(4) which requires
them to grant 6, pproval where they are satisfied that the
conditions @at subsection are met.

They wilD€eed to be satisfied that the application has been
ma accordance with the requirements and that the local
oqt rity has done enough to show that there is no alternative
b@oeement with a not-for-profit provider which meets the
(\ child’s needs and that the proposed placement is reasonable in
0 all the circumstances.”*

199 RoP, 6 June 2024, para 123; Letter from the Minister for Social Care, 28 June 2024

200 | etter from the Minister for Social Care, 28 June 2024

201 | etter from the Minister for Social Care, 28 June 2024 and RoP, 6 June 2024, para 128
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291. We put to the Minister the evidence we had heard from Care Inspectorate
Wales about the potential for the Bill to effectively ‘legalise’ and normalise
unregistered placements in Wales because, as drafted, it does not prohibit any
unregistered placement being used for a child of any age, and also because
paragraph 55 of the Explanatory Notes refers to a placement meaning
accommodating a child in unregistered accommodation on a temporary basis or
in cases of urgency.

292. In response, the Minister confirmed: Q(l/b‘

‘“The Government is clear that the provisions in the Bill relal;'c(;/
to the approval of supplementary placements will not g @p
effectively legalise’ or normalise unregistered p/acerg&@

These provisions enable Welsh Ministers to apprq e@
placement with a registered for-profit provider ildren’s
residential or foster care who is subject to UR ider transitional
arrangements set out in the Bill. It will notgenable Welsh
Ministers to authorise an unregistereo@c ment.”

293. She stated she was “aware there has ome confusion regarding the
reference to ‘unregistered accommodatibQ’ in the Explanatory Notes to the Bill”
and that the intention was to refer t “%ommodation where there is no
requirement to register because t %a‘cement is not with a foster carer and the

r

arrangements fall outside the (nTtion of ‘a care home service'”.

294. She went on to say: QQ

‘More recen, sage of the terms ‘unregistered
accomm tion’and ‘unregulated accommodation’ have

tende distinguish between two things, the term
unregdstered accommodation being used to refer to
angements which fall within the scope of activity where
ﬁere IS a requirement to register but where the provider is not
0(\ in fact registered and unregulated accommodation being used
to refer to arrangements which fall outside the scope of
regulated activity and therefore where registration is not
required.

The former is not the sense in which ‘unregistered’is used in the
Explanatory Notes.”
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295. She confirmed that the ENs would be revised to clarify this point.zo«

296. |In relation to the potential for increased use of unregistered accommodation
and Deprivation of Liberty Orders, we asked the Minister whether she was
concerned that these issues could worsen in the short to medium term with the
removal of profit from the sector. She told us:

“Work on that has already been taking place, and we are

seeing the numbers of services operating without registration (l/b‘
falling, in terms of the placements (..) we're looking towards Q
minimal use of unregistered placements as well. It's about ?1/
increasing and building the resilience into the arrange @ of
suitable places. That's what this whole programme ‘s\' sed

on. 205 OC)

Impact on affected children ?\

N

Active offer of advocacy (b%

297. In relation to the call from some stake%l.‘q&for an active offer of advocacy
to be made to children and young peopIRi are, the Minister said “it wouldn't be
part of this legislation”. Q

*
298. However, she said she was “v Qen to ensure that children’s voices
absolutely remain central” and& t "if children need access to that level of
support then we should see\S@ acilitate that".2°

299. Penny Hall said thj @as a matter the Welsh Government was talking to
advocacy providers %5@.207

Other childrell’@ues

AY
Accommg¥flation ‘within or near to’ the local authority

30 sked the Minister whether the Bill might enable local authorities to
pl children further away from their homes than they currently do, as suggested
to us by some stakeholders.

204 Letter from the Minister for Social Care, 6 September 2024
205 RoP, 6 June 2024, para 92
206 RoP, 17 July 2024, para 68
207 RoP, 17 July 2024, para 70
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301. The Minister confirmed that the Welsh Government'’s policy intention in this
area was to allow local authorities to place a child just over the border in another
local authority, rather than further away within their own boundary. She went on
to say:

‘we're very clear that what that means is it's near to where the
child lives and that that is more important than whether it
actually sits within a county boundary.™°®

302. This was further confirmed in correspondence, where she stated: (19(1/

‘Our intention is not to change what is in the best interes@vhe
child. If the professional view is that the child should b ithin
the local authority area, then the references to "'ne the
sufficiency plan provisions are not intended to C@)g@ that.

Local authorities are best placed to ic/enti)j/,'\ommission and
deliver the services children and young le need. (..) There
may be opportunities to make place S near to children’s
communities that are across a Iq Xuthor/'ty boundary but are
closer to a child’s home commyniN than an alternative
placement at the other end@: local authority area, our
pragmatic approach all %R)r this and facilitates greater
partnership working ;&Qﬁe new provision regionally.o°

Sufficiency plans \)Q\'

303. In relation to the on local authorities to prepare and publish an annual
sufficiency plan for ?b%o modation for looked-after children, we asked the
Minister to set o \@1(—3 reasons why the Welsh Government might reject a
sufficiency pl d why the Bill is silent on what happens if a second draft of a
sufﬁciency,el is rejected.

304. @%ﬂding to this, she said that the sufficiency plan must detail the steps
th@ al authority will take in that year to fulfil its sufficiency duty and must
include certain information, including the estimated number of children the local
authority will be looking after who it will be unable to place in not-for-profit
provision; an assessment of the available accommodation as well as the extent to

208 RoP, 17 July 2024, para 77
209 | etter from the Minister for Social Care, 28 June 2024
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which that accommodation is within, or near to, the local authority's area. Other
prescribed information must also be provided.

305. She went on to say that if, having scrutinised the plans, Welsh Ministers
consider that the required information has not been provided or the progress
towards not-for-profit provision is unsatisfactory, the Welsh Ministers may decline
to approve the plan. In which case, they must notify the local authority, provide
reasons and specify a period within which a further plan must be submitted.

306. She confirmed that the Bill provides that the same process applies‘a@ e the
Welsh Ministers decide not to approve a further draft, and “therefore iteis #ear that
the Welsh Ministers may continue to withhold approval for success'éerations of
a local authority’s sufficiency plan”.z° \O

O

Mandatory reporting O

307. We asked the Minister why the Welsh Governmerﬁ\had chosen not to make
provision in the Bill in relation to mandatory reportiRY by specific individuals of
child sexual abuse. She said the government ha ched this decision following
“direct discussion and consultation” with its ﬁuarding stakeholders and
partners and believed that the current ag&r ch, which mandates organisations
to report rather than individuals, “is the@ht approach for us in Wales”. She added
that this mandate on organisations@/vales had no parallel elsewhere in the UK"

308. Adding to this, Albert Hea@ told us that the Welsh Government had
‘worked very closely” with t@dependent inquiry into child sexual abuse during
its work, “always looking 6| sons to be learned, taking this very seriously,
recognising the impa @Don victims and families’ lives”. He said that the
government “will alés continue to look to strengthen our safeguarding

arrangements"iéo

309. The M{ @er also referred to legislation introduced by the previous UK
govern@@t in this area which fell at the prorogation of Parliament. She said:

0(\ “‘We don't yet know if the new UK Government will want to
resurrect that piece of legislation. If they do, it might be an

210 Letter from the Minister for Social Care, 28 June 2024
2 RoP, 6 June 2024, para 21-29
212 RoP, 6 June 2024, para 36
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opportune time for us to have the conversation with them
around that.”=

Our view

Providers must be not-for-profit

Permitted business models

being able to draw profits from providing care for the most vulnerable en
and young people in our society. We recognise that arrangements of$pNs kind
exist in Wales to an extent, and a majority of us support the aim INng this to an

end. c’)\,

310. A majority of us are opposed to the principle of large, private equit’}/&éﬁp
r

311. We recognise, however, that other, smaller venture c@ntly in operation
provide good-quality, local care, employing local peoptg e believe that, if this
Bill passes, providers of this kind should be both eng%uraged and supyported to
move to a different not-for-profit model of ope‘rﬁ@.

N
312. More broadly, we believe it is fundameQa y important that high quality

accommodation for looked after child@hd young people is provided where it
is needed; keeping that child close Rir family and friends, and their wider
community ties, ensuring the bes@ sible outcomes for that child.

*

313. To this end, a majority o upport the business models proposed within
the Bill to the extent that tl’?é seek to bring to an end the extraction of private
profit from the care of ed after children.

314. \We note, hw@? evidence from a number of stakeholders, in particular the
Directors of Sogt ervices and the 4Cs, about further exploration of other models
which would@}omote the principles of social enterprise.

315. W@%mowledge that conversations are ongoing between Welsh
G@WGI’W and partners about this. We believe there is merit in continuing
tho¥€ conversations and exploring, with partners, other models that would be
attractive to existing providers whilst preserving a not-for-profit ethos.

23 RoP, 17 July 2024, para 79
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Recommendation 2. The Welsh Government should continue to work with
partners to explore business models currently not provided for in the Bill that
would promote the principles of social enterprise whilst still being not-for-profit.

316. In supporting the business models proposed in the Bill, we are acutely aware
of the need to learn from experiences elsewhere, and ensure that the legislation is
drawn sufficiently tightly to prevent private companies from circumventing the
rules by complex legal or administrative means. b‘

317. We believe it would be advisable for the Bill to contain regulation- g
powers to enable Welsh Ministers to take steps to close any loopholes gn#bling
extraction of private profit, should they become apparent in the fg&. uch
powers should require the full consideration and consent of the@ dd prior to
their approval.

Recommendation 3. The Welsh Government should arhgnd the Bill to include
regulation-making powers to enable the Welsh Mini té}s to take steps to close
any loopholes enabling extraction of private profit/bégﬂ the care of looked after
children, should they become apparent in the‘K re. Such regulations should be
subject to the affirmative procedure.

?\

Support for providers to transition Q

.
318. We recognise that, for those \@) wish to transition to a not-for-profit model,
this will not necessarily be an Shor straightforward process. It will likely involve
the winding up of their exis@business and the establishment of a new, not-for-
profit entity, with all the 6@0 iated work and costs.

319. This was a mat %real concern for stakeholders at a time of considerable
uncertainty for \@/ when they face important decisions about the future of their
respective busiRdsses. It would be a reassurance if they had a clear and detailed
offer of guiglalCe and support from the Welsh Government, setting out what
suppor y could expect to receive and when that would be available. This

sho € part of a heightened communication and engagement plan with
prée and independent providers, designed to provide greater clarity and
certainty about the transition process.

Recommendation 4. The Welsh Government should prepare and publish a
detailed offer of the guidance and supyport that it will make available to private
and independent providers wishing to transition to a not-for-profit model. This
should be done as a matter of urgency, and should be accompanied by a
communication plan.
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Costs and potential savings

320. The cost of providing care to looked after children has increased dramatically
over the past decade, with future projections indicating a position that is
unsustainable for public finances.

321. There has been much discussion of the Welsh Government'’s estimated costs
of implementing the Bill, and its interpretation of the Competition and Markets
Authority's report. Private providers, in particular, argued strongly that ‘proﬁm
not equate to poor quality, and that the costs of providing local authori Q
residential and foster care had been underestimated. K?Il/

322. It is clear that the Welsh Government's ‘eliminate profit’ p?@/ill require
substantial investment, especially in the short to medium terngER>’th
responsibility for providing sufficient and sustainable care oked after children
shifts to local authorities, to an extent that is currently urﬁKnown. This is, of course,
at a time when the resources available to local authorltc}os are already under

enorMmous pressu re.
&0

323. The Welsh Government has already co \ted £68 million directly to this
policy, plus additional funding from a nu&b of other streams, but there was a
strong call, particularly from local auth@ies and directors of social services, for
the Welsh Government to give a cﬁ%bmmitment to the future funding that
would be made available to sup& local authorities beyond the transition period.

e

324. The Minister has said s@cognises the pressures facing local government
finances, but that there is~QOt an agreed budget beyond this financial year. We do
not believe this to be@sfactory position,

325. Under this @y, local authorities will be assuming a significant level of risk
as a result of e uncertainties around the number of providers who will agree
to transitioQ e impact of the policy on the workforce, potential disruption to
place and negative impacts on children’s outcomes, and the potential for
the 'r‘&gﬂ!ent required being greater than anticipated. Local authorities must be
gi?éa clear picture of the future financial support they can expect to receive
from the Welsh Government for delivering their contribution to this key manifesto
commitment.

Recommendation 5. The Welsh Government should make a clear commitment
to the level of future funding and support it will make available to local authorities
beyond the transition period to support the ‘eliminate profit' agenda. As a
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minimum, this should set out funding for the next five years, which will be a
crucial time for local authorities in developing their own provision.

326. More broadly, the Minister has said she expects that local authorities will start
to see savings within a ten year period. Clearly, given the significance of the policy,
the financial commitment involved and the level of future uncertainties, the
Welsh Government will need to have robust financial monitoring and evaluation
arrangements in place.

™
327. We are aware that there will be a role for the Eliminating Profit Pro@%e
Board in monitoring and evaluating the implementation of this chaptgr o the Bill.
Further, that consideration will be given, over the coming months ore
formal evaluation and review of the policy?“. The Minister should ide more
detail on both of these elements, including details of how s e@ monitor and
evaluate the outcomes of the funding provided in this are

Recommendation 6. The Minister should write to us,%thin six months of
publication of this report, with details of: @

. the work undertaken by the Elimi }ﬁg Profit Programme Board in
monitoring and evaluating them mentation of the ‘eliminate profit’

policy so far; Q

. The more formal evalua@w of the Bill proposed by the Minister,
including who will be’\ olved in this review, its terms of reference and
how frequently it@eport.

Transition and ensurila@lfficient placements to meet demand

L
328. Transition a fficiency of placements were two of the headline concerns
for stakeholde@ith the ‘eliminate profit’ policy, particularly given the pre-
existing, lo g@érm challenges in securing enough placements for children looked
after byb h local authorities in both foster and residential care.

329.\)espite policies and funding aimed at reversing the trend, the numbers of
looked after children have increased significantly over the last ten years, with
needs becoming increasingly complex.

330. As a committee, we have real concerns about the implementation of Part 1 of
the Bill, and the impact this could have on children and young people looked

24 EM, page 148
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after. The scale of the challenge facing local authorities, social services and
providers themselves cannot be underestimated.

331. There are huge risks to the sufficiency and suitability of residential and foster
places for looked after children, especially in the short to medium term, as an
unknown number of providers exit the market and local authorities and the third
sector work to build capacity. This, in turn, could increase the already significant
challenges in finding suitable, stable, safe accommodation for looked after b‘

children, particularly those with more complex needs. Most concerning inljgr
this is the potential for negative outcomes for children and young peop(ﬂ/ he
transition is not managed effectively. \

332. The Welsh Government must do all it can to ensure an o ransition that
minimises, as much as possible, any disruption to children é@ung people who
are currently in safe and stable for-profit placements. Thro out this coming
process, the needs of children and young people mus'y\ aramount, with a
focus on ensuring sufficiency and stability of high-quglity placements which meet
the needs of the individual, provide a safe, supp @ﬁnvwonment designed to
deliver the best outcomes for children and y é

with family, friends, and education and sup rt services.

people, and ensure close links

333. \We were concerned to hear th %current position across local authorities
in terms of existing provision is so Sle. Continued and expanded regional
working arrangements will be ir&o tant in the drive to ensure future sufficiency.

334. \We are also concernea@c a lack of sufficiency could lead to an increase in
out-of-area placements @'n unregistered accommodation, particularly for those
with more complex nQ or requiring specialist homes.

Disorderly exit@so

335. The | e%f uncertainty associated with the Bill is most strongly felt in the
potentl @r an unknown number of providers to exit the market in a disorderly
(@Could have huge implications for future sufficiency, creating a sudden
rltlcal shortage of placements if a greater than expected number of
prowders leave the market quickly.

336. The young people we spoke to told us that stability and consistency of
placements were very important to them.
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337. It is imperative that current providers are offered advice and support to
transition to one of the new business models. We have set out our views on this in
paragraphs 318-319 and Recommendation 4.

338. It will also be necessary to consider the impact of the Bill on the social care
workforce, regularly described as being “in crisis”. We heard evidence that the Bill
would exacerbate existing workforce pressures, with staff choosing to leave the
sector altogether. This, in turn, could lead to a sudden end to many residentiab‘
and fostering placements, with the loss of years of experience and skKills. T@,
Welsh Government needs to ensure it has in place a robust plan to suppﬂl/ nd
retain the social care workforce during the transition. @\

339. We note the CYPE Committee has consistently raised cong about the
challenges facing the children’s services workforce. It has spedfally done this in
the context of support for care experienced children in its Q]

evidence we have heard suggests these problems pérsis and we draw the

Minister's attention to the CYPE Committee’s re endations on this issue.

N\
340. In relation to the provision of secure p ﬁments, we note the Minister's
confirmation that secure provision was b\t of the Welsh Government's
t@

elimination of profit programme, an work was underway to ensure provision
*
of suitable, regionally-based acco dation.

How to support not-for-prof'&tor

341. In terms of support 8%@ not-for-profit sector, we draw to the Minister's
attention the evidenc heard in relation to the opening of a social care register
for foster carers to eﬁthey have the same level of status as social workers and
residential care ers.

342. The Igcovemment has already partly accepted a recommendation
made @e Children, Young People and Education Committee (CYPE) on this
ma (@n this basis, we believe the Welsh Government should consider the
reéwmendation made to us by the CYPE Committee “that the Bill be amended
to make it mandatory for foster carers to register with Social Care Wales in order
to provide foster placements for looked after children, thereby accelerating
progress towards a national register of foster carers”.

343. \Ve also draw to the Minister's attention to the evidence we received about
the need for clear communication with fostering families about the transition and
what it will mean for them.
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Recommendation 7. The Minister should consider and respond to the
recommendation from the Children, Young People and Education Committee,
based on its extensive scrutiny of this policy area, “that the Bill be amended to
make it mandatory for foster carers to register with Social Care Wales in order to
provide foster placements for looked after children, thereby accelerating progress
towards a national register of foster carers”.

Timescales for transition

344, As drafted, the Bill does not include specific timings for transition, ?@g]@h
we note the Minister's evidence that the Welsh Government is “very ar{bi ous” for
this programme, and saw the transition “moving relatively quickly@w April

2026. \O

345. \We received a lot of evidence from stakeholders settir@ut their detailed
concerns about what they considered to be the unrealisBQ timescales for
transition proposed by the Welsh Government, and hovsthis could exacerbate
existing sufficiency problems with the sudden Ios§8 xisting provision. This is
something that local authorities and the third r, in particular, were really
worried about. We urge the Minister to giveQ onsideration to these concerns.

346. \We also draw her attention to the@lls by the CYPE Committee to “set out
clearly an end date for the transiti@mrangements, having first consulted fully
and constructively with local aqt{ ies and other key stakeholders to ensure that

a lack of not-for-profit placer@s does not push children into unsafe
unregistered accommodati@ .

347. There is no doub%@q transitioning to a new not-for-profit model demands
time, and that it m e properly managed in order to minimise disruption to
children and yo people, and enable the market to adjust and the not-for-profit
sector to exp@ .

348. W ee that making provision for a transition period is a sensible approach,
ens that there is no “cliff-edge” in the process. Equally, we feel it is important
fo?*b parties to have a clear idea of the deadlines they are working towards, as
that provides a point of focus. It is also important to avoid a long term scenario of
‘drift’ whereby a small number of ‘for profit’ providers continue to provide and
monopolise what was previously a larger market.

349. The Welsh Government must monitor the transition period closely, with
particular attention paid to the level of demand for placements, the nature of that
demand and the speed by which existing services are replaced by not-for-profit
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provision. We were reassured by the Minister's evidence that these factors would
influence any decision to bring the transition period to an end, and that this will
be done in a manner and at a time compatible with UNCRC Convention rights.

350. It will be imperative for the Bill to be carefully reviewed, and for close
attention to be paid to monitoring progress towards the overall goal of removing
private profit. To this end, we believe the Minister should commit to preparing
and publishing a report on progress with the transition, and that this should
done at six monthly intervals from the date of the Stage 1 debate. Q(l/

Recommendation 8. The Minister should review the evidence from s %olders
setting out their significant concerns about the transition timescal iposed by
the Welsh Government, and their potential to exacerbate existin ficiency
problems, in order to assure herself that the policy is deliver \vithin the
timescales proposed, without having a detrimental effect oked after children
and young people. '\'\

Recommendation 9. The Minister should prepar publish a report on
progress with the transition to a not-for-profit él. This should include an
update, by local authority, on the number cements leaving the market and
the number of new placements created,de should reflect on the stability of
existing placements. It should also i cI@e details of the consultation with
children and young people direct cted by the Bill and the numbers taking
up the active offer of advocacy *Nis should be done at six monthly intervals,
starting from the date of the e 1 debate.

Exceptions to allow not(Ppr-profit

Process for gran@upplementary placements

351. We ack dge the concerns of some stakeholders about the principle of
seeking MiQirs%rial approval for supplementary placements, and their suggestions
for oth @propriate authorities who might be better placed to provide that

ap Q& Further, we note their concerns that the need for Ministerial approval

mi delay the placing of a child in an emergency.

352. We believe that the requirement for Ministerial approval provides an
important check and balance to the decision of a local authority to place a child
with a for-profit provider, albeit on a temporary basis or in cases of urgency. The
principle of Ministerial approval for certain decisions relating to children’s social
services is established, although this is in very specific circumstances which are
infrequent. In the case of this Bill, we note that it cannot be predicted how often
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the process of Ministerial approval would need to be instigated and therefore how
onerous this might potentially be, especially in cases where time is of the essence.

353. In the case of supplementary placements, we believe Ministerial approval will
bring an important level of rigour to the decision-making process, and guard
against the use of supplementary placements becoming ‘normalised’ during
particularly challenging times, especially for children with more complex needs
requiring specialist placements at short notice. b‘

354. Further, we draw stakeholders’ attention to the Minister’s conﬁrma?’@(]{at
the Bill would not prevent local authorities from placing a child in a
supplementary placement prior to Ministerial approval being gran nd that
Welsh Government officials would be able to act on behalf ofW Ministers to
approve placements, if necessary. We hope this provides so ssurance on this
point, although we note the concerns that this potent|a||y éans an additional
placement move for a child if retrospective perm|SS|or)\ not granted.

Recommendation 10. The Minister should ensur t any guidance or Code of
Practice issued in relation to section 13 confir at the Bill does not prevent
local authorities from placing a child ina's mentary placement prior to

Ministerial approval being granted, and thqt elsh Government officials are able
to act on behalf of Welsh Ministers t a@rove placements, if necessary. Such
guidance should emphasise that @s‘e of supplementary placements should
not become the default positig@articularly during challenging times.

355. In relation to the criter'@e Minister will use in assessing a supplementary
placement request, it is \@al that this is clearly set out so that there can be an

understanding of th s on which a decision to approve the use of a
supplementary pi@ ent has been made. We note the Minister's evidence that
section 81B (in d by section 13 of the Bill) sets out the relevant requirements

and that, am@gst other things, the Minister must be satisfied that there is no
suitablz native placement available that meets the needs of the child and

that t lacement is reasonable in all the circumstances.

BSQAore broadly, we believe it will be important to monitor the use of the
powers to approve supplementary placements and we call on the Minister to
report on this, on an annual basis.

Recommendation 11. The Minister should prepare and publish an annual report
on supplementary placements approved by the Welsh Ministers under the Bill.
This report should include anonymised data on matters including, but not limited
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to, the age-bracket of the child; local authority; the type of placement requested
(for profit foster, for profit, residential, out-of-county, out-of-Wales, unregistered);
whether the child was already in the placement, cost bracket). An exception must
apply to any report produced in line with this recommendation, to the effect that
the report must not include any data which, when read in conjunction with any
other publicly available information, would enable any individual to be identified.
The Minister should include provision for this on the face of the Bill.

Unregistered accommodation and deprivation of liberty orders Q(l/b‘

357. We had some concerns about the potential for the Bill to effectiv; Iy(ll’egalise’
and normalise unregistered placements in Wales because, as draft;@ does not

prohibit any unregistered placement being used for a child of e. We note
paragraph 55 of the Explanatory Notes refers to a placeme ning
accommodating a child in unregistered accommodation temporary basis or

in cases of urgency. Similar points were made by the C}Q ren, Young People and
Education Committee in their recent letter to us. A

358. Having raised this with the Minister, we éme her confirmation that the
Bill is not intended to enable Welsh Minist & authorise an ‘unregistered’
placement. We further welcome her con’h@itment to amend the Explanatory
Notes to clarify the position that an &priate ‘placement” under section 13 of
the Bill will include “unregulated” &modation, rather than “unregistered”
accommodation, as currently Qr\\%(i ed for in paragraph 55 of the Explanatory

Notes. QQ

359. Whilst this is Welcor@, it is imperative that this is made as explicit as possible
in the revised Explan& Notes.

Recommendatj 2. When correcting paragraph 55 of the Explanatory Notes to
remove the t ‘unregistered’ placement, the Minister should make it explicit
that placetRents which are not registered with Care Inspectorate Wales are
unlawf@id must not be used as ‘supplementary placements’ or under any other

circ ances.

Impact on affected children

360. |t is essential that children and young people potentially affected by this Bill
are fully engaged and supported during this period of change. They should be
kept informed throughout the process, offered appropriate advice and support,
and be involved in the decisions which affect them.
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361. \We were disappointed to hear from stakeholders about a lack of information
having been made available to children and young people about the Bill, and we
believe that the Welsh Government should produce accessible resources aimed
at informing children and young people about the Bill and how to make their
views on it known.

Recommendation 13. The Welsh Government should commit to producing
accessible resources aimed at informing children and young people about th ill
and how to make known their views on it. (l/

362. In relation to the provision of advocacy services, we agree with st olders
that this is an important issue, particularly in light of the corpor tlng
responsibility to make decisions for care experienced children & ‘good
parent’ would for their own child. We cannot allow ch|ldre oung people to
‘read between the lines’ about whether the Bill means the |ght have to live
elsewhere.

363. There is nothing in the Bill that will mean th % an ‘active offer’ of advocacy

to children and young people during this proc &

Government's approach to advocacy is bas best practice and that this is an

area they say they are talking to advocacmrowders about. However, we feel

strongly children and young people pedg@a more solid commitment, and that the
$®

e recognise that the Welsh

Bill should include a specific activ r of advocacy for children and young
people whose care arrangemem% e potentially affected by the Bill.

364. The Children, Young P@e and Education Committee wrote to us on the
subject of advocacy mo Qvidely, and specifically asking us to consider
recommending that @ill be amended so that the provision of residential
visiting advocacy ach and every children’s care home is a requirement for
registration as vider of children’s care homes in Wales. We draw the Minister's
attention to t@w recommendation.

Reco g{\datlon 14. The Minister should amend the Bill to include provision for
QQ offer of advocacy for children and young people whose care
arrarfgements may be affected by the Bill.

Other children’s issues

Accommodation “within or near to” the local authority

365. In relation to out-of-area placements, we note the Minister's evidence that
the Welsh Government's intention in this area is to enable local authorities to have
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some flexibility to work in partnership to make placements near to a child'’s
community that are across a local authority boundary but are closer to a child'’s
home community than an alternative placement at the other end of a local
authority area.

366. However, we recognise the concerns of stakeholders about the possibility
that section 10 of the Bill could lead to more children being placed outside their
home area “as a default position”. The Children, Young People and Education b‘
Committee wrote to us on this point, saying that “for the majority of child ﬁlyut
of area placements increase the risk of children going missing, being cr%%lised
or sexually exploited, not to mention making it more difficult to maint@n
relationships with their birth family or friends or avoid the need to@g&e schools”.

367. \We share their view, and the views of the others who g @ idence to us on
this point, that out-of-area placements should be avoided rever possible. We
also concur there is a real risk of local authorities takinﬁ\ ider interpretation of
this wording than Welsh Government intends, in ciraqgmstances where there is a

shortage of placements. &b»

368. As such, we believe the Minister shoul &}sider tightening the wording of
section 10 to make explicit that ‘near to’ rﬂ\gans a bordering or adjacent local
authority. Further, that that the use of tNJ provision should be in exceptional
circumstances and not the defaul ition if other provision is not available. We
believe this would allow the We% overnment to deliver it policy intention,
whilst also providing a safeg hat children are kept as close as possible to
their home area, where tha@ safe to do so.

Recommendation 1&%e Minister should amend section 10 of the Bill to make
it explicit that: \Q

. plagh)y a child “near to” the local authority’'s area means a bordering or

jacent local authority, and
<>

Sufficiency plans

he use of this provision should be exceptional circumstances.

369. In relation to the duty in section 11 for local authorities to prepare and publish
annual sufficiency plans, we draw the Minister's attention to the evidence from
ADSS Cymru and the 4 Cs calling for “significantly more detail” in relation to
proposed sufficiency plans and how they will align the existing regional
placement planning and commissioning.
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Mandatory reporting

370. In relation to mandatory reporting by specific individuals of child sexual
abuse, we note the Minister's evidence that the Welsh Government's approach in
this area mandates organisations rather than individuals and that this decision
had been reached following direct discussion and consultation with stakeholders
and partners. However we also note that the Welsh Government’'s summary of
consultation responses?® on this issue says that “of the 91 respondents who b‘
provided an answer, 57 agreed or tended to agree with the principle of i g
a duty to report children at risk, directly on individuals within relevant b !

X\

371. We draw the Minister's attention to our most recent correspQ ce with
the Children’s Commissioner on this point, where she says that, ness raising
is a key factor for an organisation-level duty to be successfu a@}'suggests that the

Welsh Government should produce more detail on the ac they are taking on
awareness raising to provide assurance that its approa&lhs sufficient to ensure
children are being kept safe. A

372. \We invite the Minister to set out the actio Qemg taken by the Welsh
Government specifically in this regard. The &pr¥ster should do this in time to allow
Members to consider her response and bh\able to table amendments to the Bill if
they do not believe these actions ares ient.

*

Recommendation 16. The Min; t&hould set out the actions being taken by the
Welsh Government in relatio \awareness—raising of mandatory reporting, by
organisations, of child sexu use. She should do this in time to allow Members
to consider her respons d be able to table amendments to the Bill if they do
not believe these actiQ re sufficient.

____________________________________________________________________________________________________________________________________________

__________________________________________________________________________________________________________________________________________

Government
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5. Part 1: Chapter 2: Miscellaneous amendments
in relation to social care services, social care
workers and local authority social care functions
(sections 14-22)

Overview Qq/b‘

373. Sections 14 to 17 of the Bill make provision in respect of the regul g‘of
social care services providers. QQ

374. Sections 18 to 19 make provision relating to the registrati@}and fitness to
practice of social care workers.

375. Sections 20 to 22 make provision relating to Iocal'éuthority social services

functions.
>
O

Evidence from stakeholders Q&
376. A small number of stakeholders p@&ed evidence on this Chapter of the Bill.

*
377. Homecare Association raised erns about the burden that the
requirement in section 14 WOUL\' lace on providers, particularly small businesses.

378. Section 14 amends th gulation and Inspection of Social Care (Wales) Act
2016 to change the cur @ duty on Care Inspectorate Wales to submit and
publish annual retu;& care providers, and instead places the duty onto service
providers themsd@ /1t also makes failure to publish an annual return within a

prescribed tim@dit an offence.

379. Inre ﬁon to the publication of annual returns, the Homecare Association
told us they remained concerned about the practicalities of the

regqN ents, including whether “well-intentioned providers may receive fines if
they, for example, experience technical issues with their websites”. They said there
needed to be a “fair process for following up apparent breaches with rights to
explain and appeal” #°

380. Similarly, Llamau told us there was “potential risk of inaccurate data from
smaller providers with limited capacity and central functions. However, they felt

26 HSCWB24
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this could be a positive development “if managed well’, saying that, by sourcing
data directly from providers, “we can hold them responsible and accountable, we
can enhance the accuracy and reliability of the information”.?”

381. Margaret Rooney, from Care Inspectorate Wales (CIW), told us that this was
an aspect of the Bill that CIW very much welcomed, as it would mean the
responsibility for the data protection aspect of annual returns would lie with the
provider, who is the data owner.”®

382. Referring to the concerns of others about the burden of the requir
and, in particular, the creation of the offence for failure to publish an fal
return with the time limit, she told us: %)

A®)

‘we always take a proportionate approach to how Q/ou/d
enforce something. Our aim is to support provid rough a
change and to encourage improvement. '\

So, any use of a criminal power, which m¥Qht be, in this case, a
fixed-penalty notice, would be an ab e’last resort, but at the
same time, it is useful to have so@ng like that to be used in
those circumstances, hopefu//w rarely—very rarely—where a
provider might persistently e@er not submit an annual return

or publish an annual re/“é@'z'9
Evidence from the Minist{i}

383. The Explanatory Me &}ndum says that the provisions in section 14 will

greatly reduce the bug on Care Inspectorate Wales, who will not need to
check the returns fi ential data protection breaches. It estimates the cost
saving for CIW w uate to approximately £8,300 per year.

384. The E @tes that the change could result in time or cost implications for
provid {etting up and maintaining websites for any that do not already have
their websites. However, the Welsh Government considers there to be
suﬁbent time before the requirement comes into force for providers to set up a
website. It estimates that one-third of current providers do not currently have a
website, and says the aggregate cost for establishing websites is estimated to be
between £144,730 and £247,100.

27 HSCWBI15
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385. The EM also states that the Welsh Government is aware that 150 providers
have failed to submit their annual return by the required deadline, thus breaching
the requirement within the Regulations.

Our view

386. \We have considered the limited evidence before us on Part 1, Chapter 2 of
the Bill.

™
387. We note the concerns of a small number of stakeholders about the (l/
practicalities of section 14 in particular. We draw to their attention the \(/Mnce
from Care Inspectorate Wales that their aim is to take a proportionaé@sponse to
enforcement, and to support providers through a change and to&ourage
improvement.
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6. Part 2: Health Care (sections 23-26)

Overview

388. Sections 23-26 of the Bill make provision in respect of health care:
. Section 23 provides an overview of Part 2.

. Section 24 makes provision to allow direct payments in health
enables Welsh Ministers to make regulations about whether, C@and
how direct payments may be made, and the information, @ace or
support provided in connection with direct payments. ‘Q

. Section 25 introduces Schedule 2, which makes er of minor and
consequential amendments in relation to dlre ments for health
care.

. Section 26 relates to the provision of h @erwces by local authorities.

Background Qﬁ\

389. The Programme for Government @talns a commitment to “improve the
interface between continuing hea@a‘re and direct payments”.

390. Continuing Health Care 6® is a complete package of ongoing care (to
meet all assessed health a re needs) arranged and funded solely by the NHS
through local health bo %HBS where an adult's primary need has been
assessed as health b @ irect payments are not currently possible for CHC.

391. For social c egislation is in place that enables local authorities to make
direct payme o individuals to enable them to secure services to meet their
eligible ne@ls or care or support. Direct payments for social care allow people to
receive payments from a local authority to buy their own care and support
ser G@ o meet eligible needs), for example they may employ a Personal
Aszbant or care worker of their choice.

392. The Bill will make provision to enable local health boards to make direct
payments to people for Continuing NHS Healthcare (CHC). Welsh Ministers will be
able to set out details and conditions of when the direct payments could be
made available under regulations. Regulations may also specify the arrangements
for providing information, advice or other support in connection to direct
payments.
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393. In England, personal health budgets (PHBs), the equivalent of direct
payments, have been permissible for adults’ and children’s CHC since 2014.

394. The Welsh Government's intention is that the policy in this Part of this Bill is
implemented in spring 2026.

Evidence from stakeholders

Information, advice and support nb‘

395. In its 2022 report, Audit Wales found that the systems to manage @
support people to use direct payments vary widely across Wales, wit i
and carers receiving different standards of service. The report co
people in Wales are not consistently supported to take up dir
there is more for local authorities to do to promote awarer@
of direct payments amongst service users. ?\

N

396. Issues of advice and support relating to direct ments were raised with us
by stakeholders. They told us there was the neg information and support
about the changes that will be made as a r§u¢‘o the Bill, and also to enable
people to manage direct payments, in p lar, the administrative burden
associated with employing staff. Q

yments; and
nd understanding

397. The All Wales Direct Paymen@wum said that, in their experience, direct
payments in social care can be{‘\ife changing for many people”. However,

‘becoming an en&bfoyer, understanding the role of being an
employer, to@ on that personal responsibility, evaluating risk
and ensur’? at all parties are safe is daunting, and | don't
thi% n underestimate the importance and the necessity

forr high-quality support to people.?2°

398. Ce, i®<«enny told us that people can be “scared about taking on something
they understand” because they are not given enough information to make
infQMYyYed choices about the right option for them. She said that “changing from
one scheme to the other is not going to make it easy for everybody, unless the
communication and the details of it are very clear.”

399. Learning Disability Wales suggested that expertise was heeded within each
local authority and health board area “where people can go to get really good
quality advice and support before they make that step, and also during.” In their

220 RoP, 27 June 2024, para 376
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view, people should have a “right to support” if they chose to use direct
payments.?

400.Jason Bennett, ADSS Cymru, told us that “outcome-focused, strength-based
approaches to working with families” were really important:

“‘We don't leave people alone with a pot of money: we put a

support service in around them, which is a direct payment

support service that operates really well. People have that (l/b‘
support on tap to access at any time that they need it."» (19

401. Both Carers Wales and Learning Disability Wales referred to theé‘e of
advocacy services in supporting service users and families throu@e CHC
process, and in providing mediation when necessary: c},

‘We know, unfortunately, that many people ﬁ'\dgquite difficult
to access advocacy services, but, of course, Ncm make a world
of difference to people, and it really helpsReople to engage
with the myriad of organisations, the Ial processes.”

402. \We also heard evidence of the importa%:e of co-production, both in terms of
any refinements to the Bill but also in g oduction of guidance, information
and advice for carers and for service@ 27

403. The MND Association tol %t, while they welcomed the Minister's
proposal for support to be prg\fed on a ‘Hub' basis, “we believe more detail and
more proactive, targeted s ort is needed”

Preparing health bo@for new responsibilities

404. In terms o parations by health boards for their new responsibilities under
the Bill, we h that health boards could gain information and advice not just
from loc thorities, but from other direct payment support specialist providers

across country, and that doing that would be key.?*

4(.'QDSS Cymru said they would not want to see health boards setting up new
direct payments teams and services, as local government already had that
infrastructure in place. They said that, tapping into that existing infrastructure

221 RoP, 12 June 2024, para 194
222 RoP, 27 June 2024, para 380
225 RoP, 12 June 2024
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would provide continuity of care for the individual, keeping the transition as
seamless as possible, and maintaining a spirit of integrated working.?¢

406. Mark Cooper from the All Wales Direct Payments Forum said he had been
working alongside his local health board for the last two years in preparation for
the changes to be brought about by the Bill. That opportunity to work in
partnership with the health board had, he said, been really useful in helping to
understand each other and to find solutions to some of the problems. b‘

407. Health boards themselves acknowledged the challenges facing th?ﬁfkj
said “the knowledge and skills gap cannot be underestimated”. Jennifgr Winslade
from ABUHB said the process would be “a learning curve” and that ith boards
would need additional support in terms of training, establishm% tem and a

process. For this, she said they could “look across the borde c(g r English
colleagues’, and also to local authorities to share their exp ce which, she said,
they had indicated a willingness to do.”” '\

408. Further, Health boards told us that the releva cople within their
organisations had been working for some time Welsh government policy
colleagues to prepare for implementation Q Bill.2®

Managing transitions between social@% and NHS continuing healthcare

*

409. A number of stakeholders hi@ghted the importance of managing the
transition between social care NHS continuing healthcare.

410. In their evidence, he t\)boards recognised that people can “move in and out
of eligibility”, although @ said it was much more common for people to
become eligible, ra an the other way around. They said that, where people
are no longer co \@ered eligible for CHC and require a different package of care,
this process ré@e “‘clunky” .22

41M. C e@x\/ales said there was a need to make sure that those transitions were
‘ass ss as possible, because unpaid carers and, of course, families and
o) € with that health need, don't need that extra level of stress and burden.”

412. The WLGA said they were concerned “that the current system will continue
with health and councils using two different systems and processes’. They said it

226 RoP, 27 June 2024
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would be important to set out how the transition between the two systems will
be managed, whilst ensuring that no individual is left without funding and
support during the transition phase.?°

413. Carers Wales suggested there might be a role for Llais in helping people to
navigate the relevant processes and also in providing mediation and support in
the discussions between local authorities and health boards >’

‘Right to return’ (l/b‘

414. \We heard from a number of disabled people and stakeholders tha{beople
are likely to be fearful of stepping into the unknown with CHC direc yments.

Some suggested that individuals might be reluctant to accept a assessment
and take up the offer of continuing healthcare unless there w afety net in the
form of a ‘right to return’ to local authority direct payment@ ey feel they
needed to. N

N

415. Chris Hall, on behalf of Nathan Lee Davies, to%:

was classified as eligible for [CHCOX he runs the risk of not being
able to go back to (..) the stoges yuo of having direct payments
with the local authority. S Cgcou/o/ be told he’'s eligible. Then
he says, ‘But | don't act want to now that I've seen what it
entails. (..) | want to §OMack to receiving my direct payments
from the local au@ty'. And at that point, the local authority
will say, ‘Well, y@x an get your care somewhere else and,
therefore, w; Nn't have to provide jt.">*

‘if a person in Nathan's circumstgé‘ n direct payments (..)

416. He went oni@ay:

‘I tf%k that Nathan, and many people who are disabled, will
. It's better the devil | know.” Rather than jumping into a
(\ wimming pool and saying, I'll see if | can swim’, they're saying,
0 I'll stay on the edge of the pool because at least I'm not
drowning.”?*

250 HSCWB31
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417. Similarly, BASW Cymru felt that those who opt for direct payments for
Continuing NHS Healthcare should have a right to return to receiving support
from local authorities.”

418. However, Jason Bennett from the All-Wales heads of adult services group,
Vale of Glamorgan Council and ADSS Cymru, queried whether a right of return
would be possible. He explained that, if a person’s needs had become ‘health

needs),

™
‘section 47 of the Social Services and Well-being (Wales) Act Q(l/
2014 will prevent a local authority from providing that sup@(r]/
So, if that person’s needs have deteriorated and become @
more complex, we wouldn't be able to guarantee a r@)

(..) if you're eligible for CHC, by definition, you be@e non-
eligible for local government services. ?\

N

419. That, he said, should not prevent the relevant horities from working

together to understand what has gone wrong,, e individual feels the
arrangements are not working for them, anQ&xxplore alternative pathways to
providing care.>® '\
Governance and delegation (\.Q

(N N
420. Health boards and local rnment both highlighted the need for
increased governance arran ents to ensure safe delegation of care by health

boards to PAs.

provided was no lated, or could not be assured as being to the required

standard:
&

@4 one of the challenges of moving to Direct Payments through

421. ADSS Cymru Wg&g that quality of care may suffer if the care being

HC is how to ensure that health boards have clear
0(\ governance structures in place for delegation of appropriate
tasks to PAs. This is important because the health-related
needs and tasks they do may depend on the local health

24 HSCWB22
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board’s direction and control, not the individual’s. This is an
area that needs more clarity.””’

422. Others raised similar concerns about a potential worsening of the quality of
care for CHC recipients when commissioning their own care using direct
payments without the regulation of the NHS, and the individuals experiencing
adverse outcomes as a result.

423. |n its response to the Welsh Government's consultation, Care Forum &‘
says it was concerned about a two tier system in care provision with a h
regulated and registered workforce in domiciliary care agencies and cgr omes

and a parallel unregistered and unregulated workforce of personal pStants
undertaking very similar roles. It believed everyone providing sQcg\¥are should be
subject to a basic level of registration. 0

424. The WLGA noted that PAs are not currently subject'tQ the same registration
and regulatory requirements as others in the social car'e\/vorkforce, and this may
need to be reviewed if complex health related tas@e required, especially if the
local health board (rather than the individual) @e s and controls the tasks that a
PA completes.”® K

425, Jennifer Winslade fromm ABUHB a@:

.
‘you do need a fromew@%r governance and, in particular,
clinical governance 5’& nsure that providers are fit for purpose
and remain fit for ose so that individuals aren't placed at
risk of harm. "2390

426. She suggested t«there was work that could be done nationally “around
ensuring that wi \@eally clear about what's safe to be delegated to a personal
assistant.” Sha&ed that:

gland have a quality assurance framework that | think we
0(\bcou/c/ build on in terms of what we want in Wales for our

Citizens."°
427. More broadly, Gaynor Williams, NHS Wales Health Collaborative, told us that
there was not, currently, “a performance framework for CHC in Wales, so there is

27 HSCWB30

28 WLGA response to Welsh Government consultation
229 RoP, 10 July 2024, para 194

240 RoP, 10 July 2024, para 197
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no formal way of knowing how we're doing across Wales at the moment”. She
went on to say that developing metrics for direct payments for CHC will be
‘essential” so that progress and success can be captured and measured .

Financial support for health boards

428. The Bill proposes around three years of financial support before the health
boards take on the costs themselves. We asked health boards whether they b&
thought that would be sufficient. (l/

429. In response, they said that, demand-led services like CHC were difﬂ(clv?t to
plan for, and that budgets would have to be flexible depending on t@&evel of
need of the individual.

O
430. \We heard from Gaynor Williams that the “resource po@s(\i's really, really
challenging at the moment’, and that the experience frw ngland, during initial
implementation, “was that it cost 20 per cent extra for'&/ery package of care that
was delivered through direct payments’, although t cost reduced over a three-
year period to parity with an NHS-provided pag of care.

\\
Workforce fragility N Q

current care workforce crisis, high ng disparities in pay and conditions
between different but similar i, such as healthcare support workers, PAs and
care workers. They said ther Qas a danger this could lead to “labour market
displacement” and greatg INStability of the workforce, with social care workers
moving to work as PA s reducing the pool of people prepared to be

registered care wWorkpgs ?

N\
431. Some stakeholders were con@e@that the Bill could exacerbate the

432. Jason Ben@t from ADSS Cymru told us:

“

e same worker in the NHS as a healthcare support worker
b«/\/il/ be on a significantly higher salary than a domiciliary care
(\ worker or a personal assistant. So, when we look at expanding
things like continuing healthcare, we have to bear that in
mind."

433. Homecare Association said:

241 RoP, 10 July 2024, para 261
242 Homecare Association, evidence to Welsh Government consultation
243 RoP, 27 June 2024, para 458
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‘Having more demand for Personal Assistants in an area and
less demand for homecare services may just see the people
who would have worked in a homecare provider taking work as
a PA - j.e. displacement of the workforce and a weakening of
local homecare offerings and not expansion. This has
happened in England, for example, in Somerset, where
regulated providers have lost over 2000 care workers to

become PAs." (l/bg

434. The MND Association said that the “move towards more flexibility jSrect
payments will not be a positive change unless it is accompanied by a st ainably
resourced social care workforce that is readily available to deliver pport
needed” s Further, they said that direct payments “are of no b tin areas
where care staff with the required skills and training are no(;@llable".246

435. Social care staffing shortages were highlighted a 'barrier to successful
implementation of the Bill. The Older People’'s Comnmgissioner told us that
‘Insufficient access to suitable domiciliary care v&l@n ke it hard for the Bill to
achieve its aims in practice” 27 {\

Sufficiency and variation of pay rates sd\by local authorities and health
boards

A &

N\
436. A number of stakeholders J§ ghted the variation in pay rates currently set
by local authorities and healt ards. Some called for the payment to be the

same across Wales, ensu rin@ ual access to support, and others said it was vital
that the rates were hig @ough to purchase good quality services and pay

workers fairly.z @S

437. The MND@iation told us:

e%re (..) aware of discrepancies in the approach in
plementing CHC between different local health boards
(\ (LHBs) in Wales. (..) It is vital that the level of payment is the
0 same across Wales, so that people living with MND and their
carers have equal access to support.™e

4 HSCWB24
25 HSCWB21
26 HSCWB?21
7 HSCWB32
8 HSCWB21, HSCWB24
249 HSCWB?21
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438. Carers Wales stated to us that the hourly rate offered through direct
payments varied across Wales, and that some unpaid carers worried when it
appeared to them that the pay rate was not sufficient to procure staff. They said
this problem could be more acute in rural areas, due to matters like travel costs.

439. They said they had been told by one unpaid carer that the hourly rate they
had been provided by the local authority fell some way short of the hourly rate
required by local agencies, meaning that the carer was faced with having to t&-

up that hourly rate from their own pocket.?*® They told us that pay rates, aglpe
way they are set, should be subject to scrutiny:

set that pay rate for that area, and if service users an

don't believe that pay rate is sufficient, there sho c(g
mechanism to review that and challenge it so i n be
updated if it isn't accurately reflecting the /qx{ workforce.”

‘I think local authorities should have to set out why the@
a

440. Conversely, the Older People’s Comrmssmner@*

‘One of the factors affecting the ?Q\Iy of domiciliary care is
health boards’ ability to offer hy rates of pay to care
workers. This may mean tha@e risk of someone not being
able to find a domiciliar, @e provider would be reduced
because NHS fundin v@/d enable them to offer more pay
than someone rece; a direct payment from a local
quthority for soci re.

If so, this w militate against the statement in paragraph
3.56 of th planatory Memorandum that the approach
shoul o support the principle of partnership working and
int tion, therefore allowing an improved interface between

delivery of local authority direct payments and direct
ayments made by the NHS in Wales."”

4400ca| authority representatives said there needed to be continuity and
consistency across Wales (and across social care and health) on pay rates, and:

‘it is true that in some places there will be a commissioned care
provider that will have a different rate from the health board

250 RoP, 12 June 2024, para 139
2T RoP, 12 June 2024, para 140
252 HSCWB32

110



Health and Social Care (Wales) Bill: Stage 1 report

than they will from a local authority. That happens in nursing
homes as well as in domiciliary care, because they're on a
different framework. What | suppose we would hope with direct
payments, if we were to do it together, is we have an agreed
rate for a PA. That would be our appeal, | suppose, if we do it
together.”

Direct payments being used as a last resort in the absence of services N

v
442. Some stakeholders told us they were worried that direct payment }k be
used as a ‘last resort’ in the absence of services. Learning Disability WaJQS id it
was concerned that in times of financial pressures on the NHS, p may
choose to accept direct payments because they cannot get thg\' they need:

“‘We are concerned that people with a learning %/’/ity might
feel pressured to take on health budgets b cbs‘se the care they
get otherwise is not adequate. They then rpight find that they

struggle with the administrative burdg t comes with health

budgets.” ‘\\

443, Carers Wales said the move must ng{ be*seen as a way to pass the onus on to
individuals to find their own care work% his, it said, had already been
happening, “where someone has @éssessed as having an eligible need, no
care workers to meet that need o ®fering direct payments and expecting service
users to find someone to prm@care, that in effect doesn't exist”.

444, The Older People's ggmmissioner made a similar point, stating that local
authorities sometime r direct payments to older people as a last resort,
especially in rura , Where there are particular problems with the availability

of domiciliary c&

445. ADSS y%ru admitted:

(\b’in some areaqs it [direct payments] has been the only way
somebody in a rural area could get the support they needed,
because there wasn't a homecare provider available ™,

255 RoP, 27 June 2024, para 411
254 RoP, 12 June 2024, para 118
255 RoP, 27 June 2024, para 459
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Personal assistants

446. In 2022, Audit Wales reported that Personal Assistants (PAs) are essential to
people making the most of direct payments, but that service users often struggle
to recruit them.?>® This came through clearly in the evidence we heard, particularly
from disabled people themselves, who described the difficulties in recruiting and
retaining PAs as “almost a revolving door” .27

447. Shahd Zorob said she had experienced similar problems, and said at tlﬁ/b‘
moment she cannot recruit people on the current wage. She explained

difficulties:
>

‘the pay is not good enough. It doesn't attract anyone, can
go to Aldi or the other shops and earn more. In thisébyou’re
doing a lot more. And then people don't treat it @ it's a real
Jjob. People think it's quite a simple job, they, c’b@’t take it
seriously."® '\

448. Health board representatives described PA&agold dust’, and said they
were not convinced that the workforce Was{ to meet demand, particularly
for the next wave of direct payment recig’gn .

449. Stakeholders told us that ther s a heed to recognise and value the role of
a PA in order to attract and reta'nég?The WLGA said it was important that the
role of personal assistance Was& N as being a “worthwhile job"°. Learning
Disability Wales agreed, sayi\@

“Working as @ is an incredibly dedicated role, which requires
a lot of re 1bility and an investment, and takes a lot out of
you as, erson {(...).

u /@% we start really valuing that role, we are just going to keep

b@&\mg people leaving the care system in droves, because we
just don't value it, | don't think, and society doesn't value it
enough either.”®°

450. Local authorities and health boards both recognised the pressures on the PA
workforce, and the pressing need to improve recruitment and retention. They told

257 RoP, 12 June 2024, para 41
258 RoP, 12 June 2024, para 39
259 RoP, 27 June 2024, para 453
260 RoP, 12 June 2024, para 151
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us about some of the initiatives they had in place to try to address this. Mark
Cooper from the All Wales Direct Payments Forum said:

“‘We're working with approximately 600 PAs across Flintshire,

and we've worked really hard to improve the offer, to make that
professional, to create an induction certificate and a

framework for improvement and a range of other incentives.

We've tried really hard to work in partnership with those PAS, so b‘
that they feel part of the broader social care system, that they (l/
do feel valued and involved in something. (19

451. Jennifer Winslade from ABUHB said she saw a “real opportur@think
about how we create careers in health and social care’, \9

‘and how we do that collaboratively, in a way t%@nab/es
people to enter either domiciliary care, a coreNQome ora
healthcare setting, but to have a career in h'aa/th and social
care that we can facilitate, so we're notAINompetition for each
other, we're working together to cre e workforce of the
future, based around the future r@&s of the population. (..)??

452. Disability Wales suggested that tk%r ation of a “national independent living
centre”, which could QQ .

‘help to establish a b@er and better care force, because the
whole pool vvou/c@ogether, and people would tap into that
pool, and ever would be able to offer their own expertise.
Because a | the time, it's only when talking to peers that
you find o@ he correct information”.>>

CHC eligibiligﬁQd funding disputes

) 4
453. \W C@gnd ADSS Cymru were both concerned that existing challenges in the
way, currently operates may undermine the potential benefits of the
leysption. They have previously said that local authorities were increasingly having
to fund more complex care packages as people are being wrongly denied CHC 2%

261 RoP, 27 June 2024, para 446

262 RoP, 10 July 2024, para 244

265 RoP, 12 June 2024, para 150

264 Evidence to the Finance Committee
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454. |n their evidence to the Finance Committee during scrutiny of the Welsh
Government'’s draft budget, they said there was a strong feeling across social
services that, over time, “more and more things have been required to be funded
by social services, because the health boards will not fund them under continuing
healthcare” 2

455. |In a joint response to the Welsh Government's consultation on the Bill, WLCA
and ADSS said it was essential that this legislative change is underpinned by %
significant change in practice and implementation of CHC: Q(l/

‘The experience has been that the bar for access for CHC g‘l/
been increased, despite the legal thresholds not changi
Local authorities firmly believe that the interpretation ealth
needs and gatekeeping practice needs to chan €9 hat
existing policies are implemented effectively. ThRMeeds urgent
attention.®®

N

456. The WLGA said that the current implementap’gf%of CHC was not consistent
across Wales with different thresholds being a d by local health boards, and
the “costs for provision of services inapprop y fall to councils”.

457. ADSS Cymru said that district nur@eams have faced long standing
pressures with high demands and 't@s common for there to be delays in CHC
assessments, and for activities tgodlelegated to care staff that a decade or so
ago would have been deliver G\?ectly by nurses. Similarly, nursing homes can
struggle to attract and retaig\ualified nurses, leading care providers to accept

people with increasingl @mplex needs with “residential” settings rather than
‘nursing care”. @S

458. ADSS said itioners are now very familiar with complexity and can
consider so INgs to be routine that would have previously considered as
complex (@RQd therefore eligible for CHC). This can lead to an unconscious bias for
Multi—l@inary Teams (MDTs) who now tend to consider more tasks to be the
re %bility of social care rather than health. ADSS said, “we need to work with
MDYS to guard against this drift”.

459. Andrew Morgan, leader of the WLGA, told us that

‘It's not right on the individuals and it's not right in terms of the
public services where sometimes we're in dispute, sometimes

265 \WLGA evidence to Finance Committee
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for many months, trying to work out who is responsible for what
element of the packages. Quite often, local authorities will step
in, sometimes maybe overstep our legal responsibilities, to
make sure that that person is provided with support, and, quite
often, we don't get reimbursed for it, even after it may well be
determined that this is a continuing healthcare package for
the health board rather than the local authority.™

o

460.\WLGA and ADSS believed that a national operating framework was d
which enabled the health and social care system as a whole to provide y
about the application of the framework and guidance across Wales. T&ey also
believed there needed to be a more effective process to resolve ci es and

challenge non-compliance. C}SD

461. \We put these points to the local health board represe@tives. Gaynor
Williams, National Director of Complex Care, NHS Walg{\old us:

‘in terms of the threshold being set too @ is there’s no
evidence at all that I've seen that t appening.

462. She said that decisions about eligibi&/%ere made following a
comprehensive assessment by a multi@c plinary, multi-agency team. That team
Mmakes a recommendation to the @h board and “only in exceptional
circumstances” can the health decline the recommendation:

N

‘I can honestly sa@he past five years, I've heard of one case
where the hea oard went and declined that

recommen{@n. "269

463. Learning [@ﬁy Wales suggested that “pooled budgets would be a good

option™ @
@gop/e end up stuck in the middle, sometimes not receiving
(\bony service while social services and health boards fight it out
0 about who's supposed to pay for it. (..) And it does often feel like
it's very budget driven and one public body trying to move
people on to someone else’s budget.”°

267 RoP, 27 June 2024, para 481
268 RoP, 10 July 2024, para 224
269 RoP, 10 July 2024, para 224
270 RoP, 12 June 2024, para 169
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UN Convention on the Rights of Disabled Persons (UNCRDP)

464. Disability Wales and Learning Disability Wales both felt that the Bill should
include a reference to the UN Convention on the Rights of Disabled Persons.
Learning Disability Wales said disabled people and disabled people’s
organisations have been calling for its inclusion on the face of relevant Welsh
legislation for years.

465. Kat Watkins from Disability Wales told us: Q(l/b‘

‘it absolutely needs to be part of the Bill, because there are sgl/
many articles within it for independent living and the rig
healthcare and things like that that it has to be integ . And
as it currently isn't, and there is no mention of it thr out the
Bill, that's not really great in my eyes.™”

Evidence from the Minister '\

Information, advice and support . e\

was proposing to amend the NHS (Wa ct 2006 to include (amongst other
powers) “a power for local health bo@s O give assistance to persons or bodies in
connection with direct payments'%;wever this isn't included as a power on the
face of the Bill. The Bill as draf@ays (in section 10C) that regulations may make
provision about the arrange ts for providing information, advice or other
support in connection W@ Irect payments.

467. \We put to the %er the evidence we had heard of the need for support for
disabled people avigate the system, and the suggestion that the Bill would be
strengthened{N\®gave a clear right to support, and included provision for
independth dvocacy services.

468. Q/Hnister responded by saying that a code of practice for advocacy was
pr\\ﬁl for in the Social Services and Well-being (Wales) Act 2014 and the Welsh
Government “would be looking to use that as best practice”, and apply its
principles to direct payments for CHC.?

469. Further to this, Anthony Jordan, Head of Programme and Legislative
Implementation within the Welsh Government's Social Services and Integration

2TRoP, 12 June 2024, para 184
272 RoP, 17 July 2024, para 135
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Directorate, said that policy colleagues leading on CHC direct payments were
“actively engaging” with local health boards and organisations that are
experienced in providing support and advocacy for disabled people “in order to
get this all set up, so that, hopefully, through the hub-and-spoke arrangements
that we're envisaging will be put in place to support implementation, there will be
appropriate consideration of advocacy and support for the person within that
structure”?”

”

470. The EM provides more detail on these ‘hub-and-spoke arrangement gl}ting
that the Welsh Government is proposing to develop a central hub for scmt/mey
administrative functions, in order to create a pool of specialised staff V\Qo can deal
with management of the direct payments elements. It has been ed the
central hub will need a permanent staff of 5.5 full time employ@ t says “support
services for those in receipt of CHC direct payments for ele Gﬂs such as
employment support, recruitment etc. would also ideally b&=provided locally, with
the proposal being to tap into existing services which !up ort social care direct

payment recipients”.? (b%

471. Additionally, the Minister confirmed th t@wub will allow for a
standardised ‘all-Wales" approach, which W&nclude the delivery of a national
communications strategy to heighten iC awareness’ 2

472. Albert Heaney, Chief Social C fficer for Wales, told us that the concept of
a “supportive hub” had been dedgloped following the learning from experiences
over the border in England".”@

O

473. More generally, an @sponding to concerns that some people might feel
anxious about takin%Q e burden of direct payments, Anthony Jordan stated:

just t erline and reiterate that direct payments are very
mu eing offered as an option that people can choose to
e if they feel confident that, with the appropriate support,
ﬁe(y can actually benefit from them. They won't be suitable or
0(\ of interest to everyone and there is no way in which people can
be compelled to take a direct payment if it doesn't meet their
needs, and | think that is an important point.””

273 RoP, 17 July 2024, para 137

274 EM

275 Letter from the Minister for Social Care, 28 June 2024
276 RoP, 6 June 2024, para 166

277 RoP, 17 July 2024, para 111
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Preparing health boards for new responsibilities

474. \\e asked the Minister to set out the work that was underway to prepare
health boards for their new responsibilities.

475. Anthony Jordan told us that “constructive conversations” were underway and
the Welsh Government was “very pleased with how keen local authorities are to
support this process’. He went on to say:

™
‘One of the considerations that we have is potentially giving Q(l/
local authorities and/or organisations that are involved in
advocating for direct payments an actual formal role in t@g
implementation process, or in support for the CHC dir,
payments hub. So, | think we are in a good place; making
satisfactory progress towards implementation e
commitment.’® '\

N

Managing transitions between social care and N}&ontinuing healthcare

(%4
476. \We put to the Minister the evidence W&f{‘a\geard about a right for
individuals to return to local authority-prQvided direct payments if they had
moved across to CHC but felt it was n orking for them, or that they were
unable to manage. Anthony Jordan@d us:

‘there is unlikely to by difference in terms of the
management req ments between direct payments under
social care an%ﬁﬂ ct payments under CHC. One of our aims is
that it will b eamless transition, so it will feel the same. So, |
don't thimﬁou/d be the case that there will be a difference

in the irements upon the individual to manage, because
the uld be getting the support they need in order to do
(At

<
lef their condition changes such that they can no longer
0 manage it in the previous way, then what we would expect
LHBs to do, by extension of what we'd expect local authorities
to do, is to work with that person in order to find a way that
they can still keep on receiving the direct payment.””

278 RoP, 17 July 2024, para 154
279 RoP, 17 July 2024, para 124
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477. He went on to confirm that a ‘right to return’ would not be possible under
the current legislative arrangements:

‘once a person has stepped over the threshold of their need

being a primary healthcare need, then that is the responsibility

of the NHS to meet that need, and the legislative position is

quite clear. Conversely, the legislative position for local

authorities under the Social Services and Well-being (Wales) Act b‘
20174 is that they cannot provide for needs that are principally (l/
needs that should be met under another enactment. (19

So, local authorities wouldn't be able to, as it were, repg %
the responsibility back, because that person no lon e@ S
primarily social care needs, they have primarily é‘rneeds, 280

Governance and delegation ?\

N

478. \We questioned the Minister about the eviden rom health board
representatives that there is currently no perfoy ce framework for CHC.

479. In response, she said her officials wil rgét this area, including working with
the Value and Sustainability subgroup%e tablish the best way forward to create
an integrated all-Wales approach t ta collection”. She went on to say that the
Welsh Government “will be Workir@'wth our partners to scope out and develop
an implementation plan for a " performance framework over the autumn and
winter months” 2

N

Costs and financial sgﬁ@rt for health boards

>4
480.\We drew th %ster's attention to the concerns raised by health boards
about the incr@d costs they are likely to face as a result of the Bill, at a time
when the I{}—@s under significant financial pressure.

481. T, inister told us that the Welsh Government anticipated that around 110
o) ,around 1 per cent of the continuing healthcare cohort who are currently
refusing CHC assessment and remain on social care, may choose to make the
transition to CHC when direct payments become available. That move, she said,
would cost somewhere in the region of £4.2 million a year to local health boards
between 2025 and 2028.

280 RoP, 17 July 2024, para 125
281 Letter from the Minster for Social Care, 6 September 2024

19



Health and Social Care (Wales) Bill: Stage 1 report

482. Added to the new CHC recipients opting for direct payments, she told us
that the proposal is estimated to increase costs for local health boards by
between £20.5 million and £24.2 million, across the seven health boards, over the
10 years from 2025 to 2035. Seen in the context of the total annual CHC spend for
Wales, of around £448 million, she described this as “a relatively small figure”,
although she expected the figures for 2023-24 would be “considerably higher” 22

483. Further to this, Albert Heaney said that the Welsh Government'’s discussiﬁ‘s
with England had shown that packages of CHC delivered via direct paymegtg cost
‘roughly between 11 per cent and 16 per cent less than the traditional d ed
packages.” He said that, looking ahead, “there should be efficiencies ar@l Inancial
efficiencies that can be delivered as well, whilst producing better<&bmes'ﬂ283

484. The Minister confirmed that “none of the modelling h @'ﬁobased on
expected savings due to lower wages for PAs and social caborkforce". She said
that the financial modelling had been based on an avy{gbe figure of £50,000 per
annum for a CHC package which had been obtaineq from the national care

commissioning unit.z e@»

485. She did not commit to providing addi }funding for health boards in the
future to meet the costs of direct paymeh@ for CHC, saying that this was a matter
for the Cabinet Secretary for Health, at it would be looked at “in the round”

as part of budget setting for the !\@‘

Workforce fragility (@

N
486. Responding to the cerns of stakeholders about workforce fragility and
staff shortages, the M; r said that these issues were not unknown to the Welsh

Government, wh%&d been “actively working” to improve recruitment and
retention of th al care workforce:

e@now that we've got many, many hundreds of vacancies
@tross Wales throughout social care. So, we have established,
(\ through Social Care Wales, something called WeCare Wales,
0 which is a body that is promoting the recruitment, training,
career development, pay progression and all of those areas in
the social care workforce.

282 RoP, 6 June 2024, para 189
285 RoP, 6 June 2024, para 190
284 RoP, 6 June 2024, para 192
285 RoP, 6 June 2024, para 194
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And we are seeing some results from that, where we're seeing
more people now coming into the sector. But it still remains a
huge challenge. ™

487. Responding to concerns about the potential for labour market displacement
resulting from the Bill, the Minister said that the Welsh Government “don’t see
that that will be a huge problem”” Adding to that, Anthony Jordan told us:

‘we think that we're talking about small numbers in the first (l/b‘
instance. We've calculated that probably about 110 people Q
across Wales will be looking to move from their current dir (l/
payment arrangements with the local authority to d/re‘6®
payments under CHC.

Obviously, some of them will have more than o ! but we
would anticipate that they bring them acrossbqnc/ then we
think it will be a slow burn in terms of new peeple coming into
the CHC system or people trans:Uonmg,& SS. 788

488. He said this was something the Welsh nment ‘will be keeping an eye
on with providers and with LHBs, as com oners of these services, as we plan
towards implementation, which we're @1 ing will be taking place in 2026" 2%

Personal assistants QQ

489. Specifically in relation{§s reported shortages of PAs, the Minster told us
that the Welsh Governm xpects the "vast majority of PAs” to be “drawn from

the existing pool: Q

‘what ticipate happening is that a number of people who
are c@nt/y in receipt of social care direct payments will
tr, r@fer to the continuing healthcare direct payments, and will
b@ bably take their PA with them to provide the CHC direct
(\ payment.°

286 RoP, 17 July 2024, para 96
287 RoP 6 June 2024, para 141
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490. She also said that the Bill provides opportunities for people who currently
provide unpaid care to a friend or family member to receive payment for that.>

491. Longer term, Anthony Jordan confirmed that the need for an additional PA
workforce was being considered as part of the Welsh Government’s wider work to
improve the social care workforce, and as part of the WeCare Wales recruitment
campaign.®?

492. \We further challenged the Minister on the concerns of stakeholders aht&‘
availability of the workforce and the payrates on offer for personal assistaj‘é%
Responding to this, she said that, although the Welsh Government wag “ert to
those concerns’, they were beyond the scope of the Bill. She went & say:

‘But | think what we have to do is to give considera@@to that
with other teams across Welsh Government an eholder
groups, and organisations like Care /ns,oectorb(e Wales and
Social Care Wales, to see if we can bring some reqularity into

the system. ">
: \e{b

CHC eligibility and funding disputes (/\

N\
493. \We raised with the Minister the ¢ %ns of the WLGA and ADSS that the
eligibility bar for access to Continuir@—@althcare has continued to increase over
time, meaning fewer and feweri@ e are granted access.

*

494. Responding to this, the h@s}fster confirmed that “the Welsh Government gives
a commitment to review th&Current CHC Framework (operational as of 1 April
2022) within five years plementation”. She said that the next review is
anticipated to take in 2026/27, at which point there would be an
opportunity to ¢ der incorporating additional guidance or clarification around
eligibility for * if this was deemed necessary by the review process. >

495. Sh&@&wt on to state:

0(\ ‘it would be timely to consider the legislative timetable of the
Bill in tandem with the revision of the CHC Framework. This
would enable relevant information regarding the newly

29T RoP, 6 June 2024, para 139

292 RoP, 17 July 2024, para 97-98

295 RoP, 17 July 2024, para 105

2% Letter from the Minister for Social Care, 6 September 2024
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established direct payments for CHC to be included in the
revised Framework document.

Given the Bill's current timetable, it is hoped that the Bill might
receive Royal Assent in late Spring 2025. This will be followed
by the drafting of Regulations and Guidance during 2025-26
and with the aim that some direct payments for CHC would

begin during 2026. This timetable would therefore fall in line b‘
neatly with the revision of the CHC Framework.” Q(l/
UN Convention on the Rights of Disabled People ((l/

]

496. \We questioned the Minister on the suggestion from stake@s that the Bill
be amended to include specific reference to the UN Conventie) N the Rights of
Disabled People.

497. She responded by saying that “local authorities in'“;\es are already subject
to a duty to have due regard to the UN Conventio the Rights of Persons with
Disabilities (UNCRPD)": 6

“This is specifically dealt with i ogro,oh 65 of the Social
Services and Well-being (Wo r}\&ct 2014 Part 2 Code of
Practice: General Functio ding a further due regard duty
into the 2014 Act WOL/\C@H‘ add anything further.”>

\\

Post-implementation rewer

498. The Explanatory randum refers to a post-implementation review of the
main parts of the Bng lation to direct payments for CHC, it states:

In or; \Qo assess this proposal’s effectiveness, we will
corﬁ;ion an independent evaluation. This evaluation will

@er both the implementation and the impact of the proposal.

The process evaluation will also include interviews with those
0(\ involved in implementing the proposal to explore any barriers

or issues which may have an impact on the effectiveness of the
final implementation. [...] The impact evaluation will then go
onto test those outcomes and impacts with the intended
recipients of the proposal.

295 Letter from the Minister for Social Care, 28 June 2024
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(..) LHBs own datasets will also be requested to provide a
picture of take up of direct payments for CHC across Wales,
and this will be monitored over time to see if the option
remains accessible and if, as was seen in England, demand for
the option grows.¢

Our view

499. The following paragraphs set out our views on the evidence we have h %

on the Bill. It is worth stating that much of that evidence related to con

about the implementation of the Bill and the wider policy area, rathe i}w the

Bill itself. These are, however, important matters and we wish to d{&hem to the
O

Minister's attention.
X
Information, advice and support R OO
™N
500.It is essential that individuals considering moving'asross to direct payments
for continuing health care are able to access goo lity information, advice and
support. We heard evidence that some people ot receiving enough support

with direct payments currently. Q \

501. To this end, we welcome the Mini % proposal to develop a central hub for
some key administrative functions@@ would provide specialist support for those
in receipt of CHC direct paymen{s.\We support the proposal for local provision of
certain support services, suchégﬁployment and recruitment support, which
would make use of existing@ vices supporting recipients of social care direct
payments. Further, we SL@)ort the ‘standardised, all-Wales' approach proposed by
the Minister, to inclu e delivery of a national communication strategy to

increase public ayé@hess.

502.In all of , co-production will be an essential element in the development
of guidané&information and advice for service users and those supporting them.

50 the importance of the central hub to the implementation of the policy,
W lieve the Minister should provide an update on progress with its
development periodically. This should include details of its current operational
status, staffing numbers, operating costs and the number of people receiving
advice and support.

296 EM, pages 148-149
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Recommendation 17. The Minister should provide an update on progress with
the development of the central hub to support the implementation of direct
payments for continuing healthcare. This should include details of its current
operational status, staffing numbers, operating costs and the number of people
receiving advice and support. It should be produced within six-months of the
Stage 1 debate, and annually thereafter.

payments for CHC should have a right to support, and we believe the Bill
be strengthened to make specific provision for this. (l/

X

Recommendation 18. The Minister should amend the Bill to makg @dvision for a
‘right to information, advice and support’ for individuals seekin é@ke up direct
payments for continuing healthcare. Any guidance issued his provision
should include information about transitions between soci@are and CHC, and
should promote continuity of care as far as possible. '\'\

504. Further, we agree with stakeholders that individuals seeking to take up dfkect
aayd

505. More broadly, we recognise that direct paym will not be suitable for
everyone, and were reassured by the evidences the Minister that they will be
offered as an option for people to choose, at there is no way in which

people can be compelled to take a direchayment if it does not suit their needs.

506. \We were, however, concerne@he evidence we heard from stakeholders,
including ADSS Cymru, that, in gr&breas, direct payments can sometimes be the
only available option in the a e of any alternatives. We believe this is a matter
that the Welsh Governmen uld look into in preparation for the
implementation of the

N\

Recommendation@. The Minister should give further consideration to the
concerns of sta Iders that, in rural areas in particular, direct payments can
sometimes b e only available option in the absence of other services. She
should wa& with partners to consider how any service limitations in these areas
can be&gaged and how best to support the individuals affected by them.

Pé&ring health boards for new responsibilities

507. In preparing to take on their new responsibilities, health boards must take
full advantage of the learning opportunities afforded by experiences of similar

arrangements in England, as well as the experiences of local authorities proving
direct payments for social care. There should be no need to reinvent the wheel.
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508. \We were reassured to hear that local authorities have shown a clear
willingness to provide assistance to health boards, and that they have been
working alongside each other for some time now in preparation for the changes
to be brought about by the Bill.

509. \We believe that, in addition to the update on progress with development of
the central advice hub, the Minister should also provide an update periodically
setting out her assessment of the progress being made to prepare health boa
for their new responsibilities in this area. (l/

Recommendation 20. The Minister should provide an update periodj (a]& setting
out her assessment of the progress being made to prepare health éﬁjs for their
new responsibilities in this area. This should be done on a six—m@ y basis, and
should start following completion of the Stage 1 debate. As a(t) f this, the
Minister should ensure that health boards are actively wor with local
authorities to learn from their experiences and best pri\t e.

Managing transitions between social care and N#;ontinuing healthcare

510. In terms of managing moves betweeng/ﬁél care and CHC, the focus should
be on providing continuity of care for th idual and a seamless transition
which ensures that no person is left W|@ut funding and support during the
transition phase. There should be@ drrangements between local authorities
and health boards setting out ho\

'\

511. On the issue of a ‘right, turn’ to social care direct payments, this was a
matter of real concern fgesgome of the stakeholders we spoke to, who were
uncertain about the ystem and whether it would be suitable for them, and
were fearful of c g their existing arrangements without the safety net of
being able tor to their previous arrangements.

is will be done.

512. We n e%e Minister's evidence that there is unlikely to be any difference in

terms Mmanagement requirements between direct payments under social
car direct payments under CHC. Further, that a right to return would not be
podeible under the current legislative arrangements. Nevertheless it is important

that the Minister understands the very real concerns that exist in this area so that
she can ensure any appropriate action is taken.

513. While we regret that a right to return’ is not legally possible, we hope that a
‘right to information, advice and support’ would go some way to mitigate the fear
of the unknown for those thinking about taking up direct payments for CHC.
Recommendation 18 above refers to this, and calls for any guidance to include
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information about transitions between social care and NHS continuing
healthcare, and to promote continuity of care for individuals moving between the
two systems.

Governance and delegation

514. \We support the evidence from stakeholders about the importance of
ensuring that health boards have clear governance structures in place for saf
delegation of appropriate tasks to PAs. Although not a matter for the Bill it Q,M/e
believe this is an area that would benefit from greater clarity from the W@
Government
| S
%)

515. We note that the performance framework for CHC in Wales i rrently being
revised, and that the Minister intends to work with partners to lop an
implementation plan for that revised framework over the c@mg months. That
framework must include guidance on safe delegation ofﬁppropriate tasks, and
specific metrics for direct payments. We believe the M{?ﬁster should keep us

updated on progress in this area. &

Recommendation 21. The Minister should § to us in six months with an
update on progress with the development odthe new performance framework
and implementation plan for CHC in \/@as. This should include guidance on safe
delegation of appropriate tasks an %t‘ails of the metrics developed specifically
for direct payments to enable Q&éss and success to be measured.

Costs and financial suppo:;k@ health boards

7
516. We believe it will @ﬁportant for the Minister to monitor the spending by
health boards on thydoticy, particularly given the financial challenges facing

health boards, a \@he potential for longer term financial efficiencies to be
delivered. Q&

Recom@dation 22. The Minister should:

0(\ monitor the spend by health boards over the initial three years of the
policy, and report back at the end of this period on the financial position
of health boards as regards their ability to continue to fund and deliver
direct payments for continuing healthcare, and

. continue to monitor and review spending by health boards on this
policy going forward.
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Workforce and personal assistants

517. The fragility of the social care workforce is well documented, and various
streams of work are underway to try to tackle this. We received significant
evidence that staffing shortages in social care will be a barrier to the successful
implementation of the Bill. We also heard from many stakeholders about the
disparity in pay rates between similar roles in health and social care, as well as in
rates paid to PAs across local authorities. As such, the impact of the Bill on th
wider social care workforce will need to be monitored carefully, includinga

effect in rural areas where problems with sufficiency are known to be pérgixtlarly

acute. é

518. More specifically, and in relation to recruitment and reten @ f personal
assistants, this is a very real, practical problem for many pe €) e Minister has
said that she expects the vast majority to PAs to be drawn the existing pool,
but we know the difficulties that exist currently in thisp(e . Longer term, we
understand that initiatives are in place to try to impygve recruitment and
retention of PAs, including work on payrates op g@- r PAs.

N\
Recommendation 23. The Minister shoul &k with relevant Cabinet colleagues
and wider partners to promote the role o?\eersonal Assistant (PA), to drive up the
numbers of applications and to imp;i etention of staff longer term.

Appropriate training will be an im nt part of this work.

CHC eligibility and funding Q@ltes
AN

519. In relation to CHC e@ibility and funding disputes, we note the Minister's
commitment to revi e current CHC framework in 2026/27, and that this will
present an oppogﬁ&y to incorporate additional guidance around eligibility for

CHC. @

520. It will Qe Important to involve local authorities in this work, given the existing
tensio und eligibility. Any review will need to address the current problems

id@@d by them.

Recommendation 24. The Minister should update the Committee, upon
completion of the CHC framework review, highlighting any changes and
additional eligibility guidance that have been provided as a result of the review.
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UN Convention on the Rights of Disabled Persons

521. The importance of including a reference to the UN Convention on the Rights
of Disabled Persons in the Bill was raised with us by disability charities. They felt
that such a reference on the face of the Bill would make a strong statement,
similar to the approach taken with the UN Convention on the Rights of the Child.

522. We note the Minister's statement that local authorities are already su bjeﬁo
a duty to have due regard to the Convention, and her view that adding a fu(tlm/
reference to this in the Bill would not add anything further. (l/

Recommendation 25. The Minister should ensure that the UN Con@tion on
the Rights of Disabled Persons features prominently in guidance&@ed on Part 2

of the Bill. X
@)
O

Post-implementation review y\

»-

523. We welcome the actions proposed by the Mm r in the post-
implementation review of the Bill. We believe tﬁ?ﬁ evaluation considers the
awareness, among social care users, about t e\ tion of direct payments for
CHC. We ask that the Minister makes ava the datasets from LHBs which are
intended to provide a picture of take- ’}ross Wales. We also ask the Minister to
provide details of the timescales for@opost—implementation review.

Recommendation 26. The MigaXer should:

. ensure that the p@—implementation review of the Bill considers the
awareness, a @gst social care users, about the new option of direct

payments(g{ G

. agre Qake available the datasets from LHBs which are intended to
pr a picture of take-up of direct payments for CHC across Wales,

0(\ provide details of the timescales for the post-implementation review.
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